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House Bill 1346 (AS PASSED HOUSE AND SENATE)
By: Representatives O`Neal of the 146th and Talton of the 145th 
A BILL TO BE ENTITLED
AN ACT
To amend Article 1 of Chapter 8 of Title 16 of the Official Code of Georgia Annotated, relating to theft, so as to create the offense of retail property fencing; to provide for definitions; to provide for forfeiture; to provide for related matters; to repeal conflicting laws; and for other purposes.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:
SECTION 1.
Article 1 of Chapter 8 of Title 16 of the Official Code of Georgia Annotated, relating to theft, is amended by adding a new Code section to read as follows:
"16-8-5.2.
(a) As used in this Code section, the term:
(1) 'Retail property' means any new article, product, commodity, item, or component intended to be sold in retail commerce.
(2) 'Retail property fence' means a person or entity that buys, sells, transfers, or possesses with the intent to sell or transfer retail property that such person knows or should have known was stolen.
(3) 'Value' means the retail value of the item as stated or advertised by the affected retail establishment, to include applicable taxes.
(b) A person commits the offense of retail property fencing when such persons receives, disposes of, or retains retail property which was unlawfully taken or shoplifted over a period not to exceed 180 days with the intent to:
(1) Transfer, sell, or distribute such retail property to a retail property fence; or
(2) Attempt or cause such retail property to be offered for sale, transfer, or distribution for money or other things of value.
(c) Whoever knowingly receives, possesses, conceals, stores, barters, sells, or disposes of retail property with the intent to distribute any retail property which is known or should be known to have been taken or stolen in violation of this subsection with the intent to distribute the proceeds, or to otherwise promote, manage, carry on, or facilitate an offense described in this subsection, shall have committed the offense of retail property fencing.
(d)(1) It shall not be necessary in any prosecution under this Code section for the state to prove that any intended profit was actually realized. The trier of fact may infer that a particular scheme or course of conduct was undertaken for profit from all of the attending circumstances.
(2) It shall not be a defense to violating this Code section that the property was obtained by means other than through the commission of a theft offense if the property was explicitly represented to the accused as being obtained through the commission of a theft.
(e) Any property constituting proceeds derived from or realized through a violation of this Code section shall be subject to forfeiture to the State of Georgia except that no property of any owner shall be forfeited under this subsection, to the extent of the interest of such owner, by reason of an act or omission established by such owner to have been committed or omitted without knowledge or consent of such owner. The procedure for forfeiture and disposition of forfeited property under this subsection shall be as provided for under Code Section 16-13-49.
(f) Each violation of this Code section shall constitute a separate offense."
SECTION 2.
All laws and parts of laws in conflict with this Act are repealed. 
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Senate Bill 421
By: Senators Pearson of the 51st, Rogers of the 21st, Wiles of the 37th, Hawkins of the 49th, Williams of the 19th and others 
AS PASSED
AN ACT
To amend Code Section 16-9-4 of the Official Code of Georgia Annotated, relating to the crime of knowingly manufacturing, selling, or distributing false identification documents, so as to change the penalties for such offense based upon the age of the person convicted and the nature of the crime; to provide for related matters; to provide an effective date; to provide for applicability; to repeal conflicting laws; and for other purposes.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:
SECTION 1.
Code Section 16-9-4 of the Official Code of Georgia Annotated, relating to the crime of knowingly manufacturing, selling, or distributing false identification documents, is amended by revising subsection (c) as follows:
"(c)(1) Except as provided in paragraph (2) or (3) of this subsection, any person who violates the provisions of paragraph (1), (3), or (6) of subsection (b) of this Code section shall be guilty of a misdemeanor.
(2) Except as provided in paragraph (3) of this subsection, any person who violates the provisions of paragraph (1), (3), or (6) of subsection (b) of this Code section for the second or any subsequent offense shall be guilty of a felony and shall be punished by a fine of not more than $25,000.00 or by imprisonment for not more than three years, or both.
(3) Except as provided in paragraph (5) of this subsection, any person who manufactures, alters, sells, distributes, delivers, receives, possesses, or offers for sale or distribution three or more identification documents in violation of the provisions of subsection (b) of this Code section shall be punished by imprisonment for not less than three nor more than ten years, a fine not to exceed $100,000.00, or both.
(4) Except as provided in paragraph (3) or (5) of this subsection, any person who violates the provisions of paragraph (2), (4), or (5) of subsection (b) of this Code section shall be punished by imprisonment for not less than one nor more than five years, a fine not to exceed $100,000.00, or both. 
(5) Any person who is under 21 years of age and violates the provisions of subsection (b) of this Code section for the purpose of the identification being used to obtain entry into an age restricted facility or being used to purchase a consumable good that is age restricted, shall, upon a first conviction thereof, be guilty of a misdemeanor and upon a second or subsequent conviction shall be punished as for a misdemeanor of a high and aggravated nature.
(6) Any person convicted of an attempt or conspiracy to violate the provisions of subsection (b) of this Code section shall be punished by imprisonment, by a fine, or by both such punishments not to exceed the maximum punishment prescribed for the offense the commission of which was the object of the attempt or conspiracy."
SECTION 2.
This Act shall become effective on July 1, 2008, and shall apply to all offenses committed on or after that date.
SECTION 3.
All laws and parts of laws in conflict with this Act are repealed. 
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House Bill 89 (AS PASSED HOUSE AND SENATE)
By: Representatives Bearden of the 68th, Horne of the 71st, Hatfield of the 177th, Maddox of the 172nd, Smith of the 168th, and others 
A BILL TO BE ENTITLED
AN ACT
To provide a short title; to amend Part 1 of Article 4 of Chapter 11 of Title 16 of the Official Code of Georgia Annotated, relating to dangerous instrumentalities and practices, so as to provide for a felony for soliciting, persuading, encouraging, or enticing any dealer to transfer or otherwise convey a firearm to anyone other than the actual buyer; to amend Part 3 of Article 4 of Chapter 11 of Title 16 of the Official Code of Georgia Annotated, relating to the carrying and possession of firearms, so as to change certain provisions relating to carrying deadly weapons to or at public gatherings; to provide for constables to carry pistols in publicly owned or operated buildings; to exempt constables from the prohibition of carrying weapons within school safety zones, at school functions, or on school property; to change certain provisions regarding the transportation and carrying of certain firearms; to prohibit the carrying of firearms and other weapons into certain buildings; to provide a definition; to authorize the carrying of firearms in certain locations; to require the timely issuance of firearm licenses; to prohibit certain employers from searching the private vehicles of employees; to prohibit employers from conditioning employment based upon certain regulations regarding the possession of a firearm; to provide exceptions; to provide certain immunity for employers; to provide for civil remedies; to provide for the timely issuance of firearms permits and licenses; to provide for remedies for failure to receive firearms permits or licenses under certain circumstances; to prohibit the consumption of alcoholic beverages while carrying a firearm under certain circumstances; to amend Title 51 of the Official Code of Georgia Annotated, relating to torts, so as to provide certain immunity from liability for certain persons and entities that voluntarily and without compensation assist state agencies during times of declared emergencies; to provide for related matters; to repeal conflicting laws; and for other purposes. 
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:
SECTION 1.
This Act shall be known and may be cited as the "Business Security and Employee Privacy Act."
SECTION 2.

Part 1 of Article 4 of Chapter 11 of Title 16 of the Official Code of Georgia Annotated, relating to dangerous instrumentalities and practices, is amended by adding a new Code section to read as follows:
"16-11-113.
Any person who attempts to solicit, persuade, encourage, or entice any dealer to transfer or otherwise convey a firearm other than to the actual buyer, as well as any other person who willfully and intentionally aids or abets such person, shall be guilty of a felony. This Code section shall not apply to a federal law enforcement officer or a peace officer, as defined in Code Section 16-1-3, in the performance of his or her official duties or other person under such officer´s direct supervision."
SECTION 3.

Part 3 of Article 4 of Chapter 11 of Title 16 of the Official Code of Georgia Annotated, relating to the carrying and possession of firearms, is amended by revising Code Section 16-11-126, relating to the offense of carrying a concealed weapon, as follows:
"16-11-126.
(a) A person commits the offense of carrying a concealed weapon when such person knowingly has or carries about his or her person, unless in an open manner and fully exposed to view, any bludgeon, metal knuckles, firearm, knife designed for the purpose of offense and defense, or any other dangerous or deadly weapon or instrument of like character outside of his or her home or place of business, except as permitted under this Code section.
(b) Upon conviction of the offense of carrying a concealed weapon, a person shall be punished as follows:
(1) For the first offense, he or she shall be guilty of a misdemeanor; and
(2) For the second offense, and for any subsequent offense, he or she shall be guilty of a felony and, upon conviction thereof, shall be imprisoned for not less than two years and not more than five years.
(c) This Code section shall not permit, outside of his or her home, motor vehicle, or place of business, the concealed carrying of a pistol, revolver, or concealable firearm by any person unless that person has on his or her person a valid license issued under Code Section 16-11-129 and the pistol, revolver, or firearm may only be carried in a shoulder holster, waist belt holster, any other holster, hipgrip, or any other similar device, in which event the weapon may be concealed by the person´s clothing, or a handbag, purse, attache case, briefcase, or other closed container. Carrying on the person in a concealed manner other than as provided in this subsection shall not be permitted and shall be a violation of this Code section. Any person having been issued a license to carry a concealed weapon pursuant to Code Section 16-11-129 shall be permitted to carry such weapon, subject to the limitations of this part, in all parks, historic sites, or recreational areas as defined by Code Section 12-3-10 and in all wildlife management areas.
(d) This Code section shall not forbid the transportation of any firearm by a person who is not among those enumerated as ineligible for a license under Code Section 16-11-129, provided the firearm is enclosed in a case, unloaded, and separated from its ammunition. (e) This Code section shall not forbid any person who is not among those enumerated as ineligible for a license under Code Section 16-11-129 from transporting a loaded firearm in any private passenger motor vehicle in an open manner and fully exposed to view or in the glove compartment, console, or similar compartment of the vehicle; provided, however, that any person in possession of a valid permit issued pursuant to Code Section 16-11-129 may carry a handgun in any location in a motor vehicle.
(e)(f) On and after October 1, 1996, a person licensed to carry a handgun in any state whose laws recognize and give effect within such state to a license issued pursuant to this part shall be authorized to carry a handgun in this state, but only while the licensee is not a resident of this state; provided, however, that such licenseholder license holder shall carry the handgun in compliance with the laws of this state."
SECTION 4. 

Said part is further amended by revising Code Section 16-11-127, relating to carrying deadly weapons to or at public gatherings, as follows:
"16-11-127.
(a) Except as provided in Code Section 16-11-127.1, a person is shall be guilty of a misdemeanor when he or she carries to or while at a public gathering any explosive compound, firearm, or knife designed for the purpose of offense and defense.
(b) For the purpose of this Code section, 'public gathering' shall include, but shall not be limited to, athletic or sporting events, churches or church functions, political rallies or functions, publicly owned or operated buildings, or establishments at which alcoholic beverages are sold for consumption on the premises and which derive less than 50 percent of their total annual gross food and beverage sales from the sale of prepared meals or food. Nothing in this Code section shall otherwise prohibit the carrying of a firearm in any other public place by a person licensed or permitted to carry such firearm by this part.
(c)(1) This Code section shall not apply to competitors participating in organized sport shooting events.
(2) Law enforcement officers, peace officers retired from state, local, or federal law enforcement agencies, judges, magistrates, constables, solicitors-general, and district attorneys may carry pistols in publicly owned or operated buildings; provided, however, that a courthouse security plan adopted in accordance with paragraph (10) of subsection (a) of Code Section 15-16-10 may prohibit the carrying of a pistol.
(d) It is shall be an affirmative defense to a violation of this Code section if a person notifies a law enforcement officer or other person employed to provide security for a public gathering of the presence of such item as soon as possible after learning of its presence and surrenders or secures such item as directed by the such law enforcement officer or other person employed to provide security for a such public gathering.
(e) A person licensed or permitted to carry a firearm by this part shall be permitted to carry such firearm, subject to the limitations of this part, in all parks, historic sites, and recreational areas, including all publicly owned buildings located in such parks, historic sites, and recreational areas and in wildlife management areas, notwithstanding Code Section 12-3-10, in wildlife management areas notwithstanding Code Section 27-3-1.1 and 27-3-6, and in public transportation notwithstanding Code Sections 16-12-122 through 16-12-127; provided, however, that a person shall not carry a firearm into a place prohibited by federal law.
(f) A person licensed or permitted to carry a firearm by this part shall not consume alcoholic beverages in a restaurant or other eating establishment while carrying a firearm. Any person violating this subsection shall be guilty of a misdemeanor."
SECTION 5.

Said part is further amended in Code Section 16-11-127.1, relating to carrying weapons within school safety zones, at school functions, or on school property, by striking "or" at the end of paragraph (16), by replacing the period with "; or" at the end of paragraph (17), and by adding a new paragraph to subsection (c) to read as follows:
"(18) Constables of any county of this state."
SECTION 6.

Said part is further amended by revising subsection (d) of Code Section 16-11-129, relating to a license to carry a pistol or revolver and temporary renewal permits, and by adding a new subsection to said Code section to read as follows:
"(d) Investigation of applicant; issuance of license; renewal.
(1) For both license applications and requests for license renewals, the judge of the probate court shall within two business days following the receipt of the application or request direct the law enforcement agency to request a fingerprint based criminal history records check from the Georgia Crime Information Center and Federal Bureau of Investigation for purposes of determining the suitability of the applicant and return an appropriate report to the judge of the probate court. Fingerprints shall be in such form and of such quality as prescribed by the Georgia Crime Information Center and under standards adopted by the Federal Bureau of Investigation. The Georgia Bureau of Investigation may charge such fee as is necessary to cover the cost of the records search.
(2) For both license applications and requests for license renewals, the judge of the probate court shall within two business days following the receipt of the application or request also direct the law enforcement agency to conduct a background check using the Federal Bureau of Investigation´s National Instant Criminal Background Check System and return an appropriate report to the probate judge.
(3) When a person who is not a United States citizen applies for a license or renewal of a license under this Code section, the judge of the probate court shall direct the law enforcement agency to conduct a search of the records maintained by the United States Bureau of Immigration and Customs Enforcement. As a condition to the issuance of a license or the renewal of a license, an applicant who is in nonimmigrant status shall provide proof of his or her qualifications for an exception to the federal firearm prohibition pursuant to 18 U.S.C. Section 922(y).
(4) The law enforcement agency shall notify report to the judge of the probate court within 50 30 days, by telephone and in writing, of any findings relating to the applicant which may bear on his or her eligibility for a license or renewal license under the terms of this Code section. When no derogatory information is found on the applicant bearing on his or her eligibility to obtain a license or renewal license, a report shall not be required. The law enforcement agency shall return the application and the blank license form with the fingerprint thereon directly to the judge of the probate court within such time period. Not later than 60 ten days after the date of the application the judge of the probate court receives the report from the law enforcement agency concerning the suitability of the applicant for a firearms license, the judge of the probate court shall issue the such applicant a license or renewal license to carry any pistol or revolver if no unless facts establishing ineligibility have been reported and if or unless the judge determines the such applicant has not met all the qualifications, is not of good moral character, and has complied or has failed to comply with all any of the requirements contained in this Code section. The judge of the probate court shall date stamp the report from the law enforcement agency to show the date on which the report was received by the judge of the probate court."
"(j) When an eligible applicant who is a United States citizen fails to receive a license, temporary permit, or renewal license within the time period required by this Code section and the application or request has been properly filed, the applicant may bring an action in mandamus or other legal proceeding in order to obtain a license, temporary license, or renewal license, and such applicant shall be entitled to recover his or her costs in such action, including reasonable attorney´s fees."
SECTION 7.

Said part is further amended by adding a new Code section to read as follows:
"16-11-135.
(a) Except as provided in this Code section, no private or public employer, including the state and its political subdivisions, shall establish, maintain, or enforce any policy or rule that has the effect of allowing such employer or its agents to search the locked privately owned vehicles of employees or invited guests on the employer´s parking lot and access thereto.
(b) Except as provided in this Code section, no private or public employer, including the state and its political subdivisions, shall condition employment upon any agreement by a prospective employee that prohibits an employee from entering the parking lot and access thereto when the employee´s privately owned motor vehicle contains a firearm that is locked out of sight within the trunk, glove box, or other enclosed compartment or area within such privately owned motor vehicle, provided that any applicable employees possess a Georgia firearms license.
(c) Subsection (a) of this Code section shall not apply:
(1) To searches by certified law enforcement officers pursuant to valid search warrants or valid warrantless searches based upon probable cause under exigent circumstances;
(2) To vehicles owned or leased by an employer;
(3) To any situation in which a reasonable person would believe that accessing a locked vehicle of an employee is necessary to prevent an immediate threat to human health, life, or safety; or
(4) When an employee consents to a search of their locked privately owned vehicle by licensed private security officers for loss prevention purposes based on probable cause that the employee unlawfully possesses employer property.
(d) Subsections (a) and (b) of this Code section shall not apply:
(1) To an employer providing applicable employees with a secure parking area which restricts general public access through the use of a gate, security station, security officers, or other similar means which limit public access into the parking area, provided that any employer policy allowing vehicle searches upon entry shall be applicable to all vehicles entering the property and applied on a uniform and frequent basis;
(2) To any penal institution, correctional institution, detention facility, diversion center, jail, or similar place of confinement or confinement alternative;
(3) To facilities associated with electric generation owned or operated by a public utility;
(4) To any United States Department of Defense contractor, if such contractor operates any facility on or contiguous with a United States military base or installation or within one mile of an airport;
(5) To an employee who is restricted from carrying or possessing a firearm on the employer´s premises due to a completed or pending disciplinary action;
(6) Where transport of a firearm on the premises of the employer is prohibited by state or federal law or regulation;
(7) To parking lots contiguous to facilities providing natural gas transmission, liquid petroleum transmission, water storage and supply, and law enforcement services determined to be so vital to the State of Georgia, by a written determination of the Georgia Department of Homeland Security, that the incapacity or destruction of such systems and assets would have a debilitating impact on public health or safety; or
(8) To any area used for parking on a temporary basis.
(e) No employer, property owner, or property owner´s agent shall be held liable in any criminal or civil action for damages resulting from or arising out of an occurrence involving the transportation, storage, possession, or use of a firearm, including, but not limited to, the theft of a firearm from an employee´s automobile, pursuant to this Code section unless such employer commits a criminal act involving the use of a firearm or unless the employer knew that the person using such firearm would commit such criminal act on the employer´s premises. Nothing contained in this Code section shall create a new duty on the part of the employer, property owner, or property owner´s agent. An employee at will shall have no greater interest in employment created by this Code section and shall remain an employee at will.
(f) In any action relating to the enforcement of any right or obligation under this Code section, an employer, property owner, or property owner´s agent´s efforts to comply with other applicable federal, state, or local safety laws, regulations, guidelines, or ordinances shall be a complete defense to any employer, property owner, or property owner´s agent´s liability.
(g) In any action brought against an employer, employer´s agent, property owner, or property owner´s agent relating to the criminal use of firearms in the workplace, the plaintiff shall be liable for all legal costs of such employer, employer´s agent, property owner, or property owner´s agent if such action is concluded in such employer, employer´s agent, property owner, or property owner´s agent´s favor.
(h) This Code section shall not be construed so as to require an employer, property owner, or property owner´s agent to implement any additional security measures for the protection of employees, customers, or other persons. Implementation of remedial security measures to provide protection to employees, customers, or other persons shall not be admissible in evidence to show prior negligence or breach of duty of an employer, property owner, or property owner´s agent in any action against such employer, its officers or shareholders, or property owners.
(i) All actions brought based upon a violation of subsection (a) of this Code section shall be brought exclusively by the Attorney General.
(j) In the event that subsection (e) of this Code section is declared or adjudged by any court to be invalid or unconstitutional for any reason, the remaining portions of this Code section shall be invalid and of no further force or effect. The General Assembly declares that it would not have enacted the remaining provisions of this Code section if it had known that such portion hereof would be declared or adjudged invalid or unconstitutional.
(k) Nothing in this Code section shall restrict the rights of private property owners or persons in legal control of property through a lease, a rental agreement, a contract, or any other agreement to control access to such property. When a private property owner or person in legal control of property through a lease, a rental agreement, a contract, or any other agreement is also an employer, his or her rights as a private property owner or person in legal control of property shall govern."
SECTION 8.

Title 51 of the Official Code of Georgia Annotated, relating to torts, is amended by revising Code Section 51-1-29.2 as follows:
"51-1-29.2.
Any natural person and any association, fraternal organization, private for profit entity, not for profit entity, religious organization, or charitable organization and the officers, directors, employees, and agents of such associations, organizations, and entities, when such persons, associations, organizations, or entities are working in coordination and under the direction of an appropriate state agency, who voluntarily and without the expectation or receipt of compensation provides services or goods in preparation for, anticipation of, or during a time of emergency and in a place of emergency as declared by the Governor for the benefit of any individual natural person or his or her property to prevent or minimize harm to such natural person or to prevent, minimize, and repair injury and damage to such person´s property resulting from biological, chemical, or nuclear agents; terrorism; pandemics or epidemics of infectious disease; or catastrophic acts of nature, including, but not limited to, fire, flood, earthquake, wind, storm, or wave action, or any other occurrence which warrants the declaration of a state of emergency or disaster by the Governor pursuant to Code Section 38-3-51 or by a federal agency shall not be civilly liable to any individual natural person receiving such assistance as a result of any act or omission in rendering such service if such natural person, association, organization, or entity was acting in good faith and unless the damage or injury was caused by the willful or wanton negligence or misconduct of such natural person, association, organization, or entity. Nothing in this Code section shall be construed to amend, repeal, alter, or affect in any manner any other provision of law granting immunity or limiting liability. Nothing in this Code section shall be construed to abrogate the sovereign immunity of this state as to all actions executed by any party under this Code section."
SECTION 9.

All laws and parts of laws in conflict with this Act are repealed. 
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House Bill 301 (AS PASSED HOUSE AND SENATE)
By: Representatives Reese of the 98th, Knight of the 126th, Roberts of the 154th, Williams of the 165th, Jacobs of the 80th, and others 
A BILL TO BE ENTITLED
AN ACT
To amend Part 1 of Article 2 of Chapter 12 of Title 16 of the Official Code of Georgia Annotated, relating to gambling offenses, so as to change certain provisions relating to dogfighting; to prohibit dogfighting and related conduct; to provide for punishments; to define a term; to provide for applicability; to amend Title 4 of the Official Code of Georgia Annotated, relating to animals, so as to change certain provisions relating to definitions relative to Chapter 8 of said title; to change certain provisions relating to caring for an impounded animal; to change certain provisions relating to failure to respond, right to hearing, care, and crime exception; to change certain provisions relating to filing a report regarding animal cruelty and immunity; to provide for related matters; to provide an effective date; to repeal conflicting laws; and for other purposes.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:
PART I
SECTION 1-1.

Part 1 of Article 2 of Chapter 12 of Title 16 of the Official Code of Georgia Annotated, relating to gambling offenses, is amended by revising Code Section 16-12-37, relating to dogfighting, as follows:
"16-12-37.
(a) A person commits the offense of dogfighting when he causes or allows a dog to fight another dog for sport or gaming purposes or maintains or operates any event at which dogs are allowed or encouraged to fight one another.
(b) A person convicted of the offense of dogfighting shall be punished by a mandatory fine of $5,000.00 or by a mandatory fine of $5,000.00 and imprisonment for not less than one year nor more than five years.
(a) As used in this Code section, the term 'dog' means any domestic canine.
(b) Any person who:
(1) Owns, possesses, trains, transports, or sells any dog with the intent that such dog shall be engaged in fighting with another dog;
(2) For amusement or gain, causes any dog to fight with another dog or for amusement or gain, causes any dogs to injure each other;
(3) Wagers money or anything of value on the result of such dogfighting;
(4) Knowingly permits any act in violation of paragraph (1) or (2) of this subsection on any premises under the ownership or control of such person or knowingly aids or abets any such act; or
(5) Knowingly promotes or advertises an exhibition of fighting with another dog
shall be guilty of a felony and, upon the first conviction thereof, shall be punished by imprisonment of not less than one nor more than five years, a fine of not less than $5,000.00, or both such fine and imprisonment. On a second or subsequent conviction, such person shall be punished by imprisonment of not less than one nor more than ten years, a fine of not less than $15,000.00, or both such fine and imprisonment. Each act or omission in violation of this subsection shall constitute a separate offense.
(c) Any person who is knowingly present only as a spectator at any place for the fighting of dogs shall, upon a first conviction thereof, be guilty of a misdemeanor of a high and aggravated nature. On a second conviction, such person shall be guilty of a felony and shall be punished by imprisonment of not less than one nor more than five years, a fine of not less than $5,000.00, or both such fine and imprisonment. On a third or subsequent conviction, such person shall be punished by imprisonment of not less than one nor more than ten years, a fine of not less than $15,000.00, or both such fine and imprisonment. Each act in violation of this subsection shall constitute a separate offense.
(d) Any dog subject to fighting may be impounded pursuant to the provisions of Code Sections 4-11-9.2 through 4-11-9.6.
(e) This Code section shall not prohibit, impede, or otherwise interfere with animal husbandry, training techniques, competition, events, shows, or practices not otherwise specifically prohibited by law and shall not apply to the following activities:
(1) Owning, using, breeding, training, or equipping any animal to pursue, take, hunt, or recover wildlife or any animal lawfully hunted under Title 27 or participating in hunting or fishing in accordance with the provisions of Title 27 and rules and regulations promulgated pursuant thereto as such rules and regulations existed on the date specified in Code Section 27-1-39;
(2) Owning, using, breeding, training, or equipping dogs to work livestock for agricultural purposes in accordance with the rules and regulations of the Commissioner of Agriculture as such rules and regulations existed on January 1, 2008;
(3) Owning, using, breeding, training, or equipping dogs for law enforcement purposes; or
(4) Owning, using, breeding, training, or equipping any animal to control damage from nuisance or pest species in and around structures or agricultural operations."
PART II
SECTION 2-1.

Title 4 of the Official Code of Georgia Annotated, relating to animals, is amended by revising paragraph (6) of Code Section 4-8-41, relating to definitions relative to Chapter 8 of said title, as follows:
"(6) 'Vicious dog' means any dog that:
(A) Inflicts inflicts a severe injury on a human being without provocation after the owner has notice that the dog has previously bitten or attacked or endangered the safety of a human being; or
(B) Is owned, possessed, kept, harbored, trained, or maintained for the purpose of fighting.
Such term shall not include a dog that inflicts an injury upon a person when the dog is being used by a law enforcement officer to carry out the law enforcement officer´s official duties. A dog shall not be a vicious dog if the injury inflicted by the dog was sustained by a person who, at the time, was committing a willful trespass or other tort or was tormenting, abusing, or assaulting the dog or had in the past been observed or reported to have tormented, abused, or assaulted the dog or was committing or attempting to commit a crime."
SECTION 2-2.

Said title is further amended by revising subsection (c) of Code Section 4-11-9.3, relating to caring for an impounded animal, as follows:
"(c) Any person impounding an animal under this article is shall be authorized to return the such animal to its owner, upon payment by the owner of all costs of impoundment and care and upon the entry of a consent order, unless such owner was, in a prior administrative or legal action in this state or any other state, was found to have failed to provide humane care to an animal, committed cruelty to animals, or engaged in dog fighting committed an act prohibited under Code Section 16-12-37 in violation of the laws of this state or of the United States or any of the several states. Such consent order shall provide conditions relating to the care and treatment of such animal, including, but not limited to, the following, that:
(1) Such animal will shall be given humane care and adequate and necessary veterinary services;
(2) Such animal will shall not be subjected to cruelty; and
(3) The owner will shall comply with this article."
SECTION 2-3.

Said title is further amended by revising subparagraph (b)(6)(B) of Code Section 4-11-9.5, relating to failure to respond, right to hearing, care, and crime exception, as follows:
"(B) Unless, in a prior administrative or legal action in this state or any other state, the owner has been found to have failed to provide humane care to an animal, committed cruelty to animals, or engaged in dog fighting committed an act prohibited under Code Section 16-12-37 in violation of the laws of this state or of the United States or any of the several states, recommend conditions under which the animal may, upon payment by the owner of all costs of impoundment and care, be returned to the owner. Such conditions shall be reduced to writing and served upon the owner and the government agency having custody of the animal. Such conditions may include, but are not limited to, the following, that:
(i) Such animal will shall be given humane care and adequate and necessary veterinary services;
(ii) Such animal will shall not be subjected to mistreatment; and
(iii) The owner will shall comply with this article."
SECTION 2-4.

Said title is further amended by revising subsection (a) of Code Section 4-11-17, relating to filing a report regarding animal cruelty and immunity, as follows:
"(a) Notwithstanding Code Section 24-9-29 or any other provision of law to the contrary, any licensed accredited veterinarian or veterinary technician having reasonable cause to believe that an animal has been subjected to animal cruelty in violation of Code Section 16-12-4 or dog fighting in violation of an act prohibited under Code Section 16-12-37 may make or cause to be made a report of such violation to the Commissioner, his or her designee, an animal control officer, a law enforcement agency, or a prosecuting attorney and may appear and testify in any judicial or administrative proceeding concerning the care of an animal."
PART III
SECTION 3-1.

This Act shall become effective upon its approval by the Governor or upon its becoming law without such approval.
SECTION 3-2.
All laws and parts of laws in conflict with this Act are repealed. 
08 HB 1297/AP

House Bill 1297 (AS PASSED HOUSE AND SENATE)
By: Representatives Mumford of the 95th, Levitas of the 82nd, Benfield of the 85th, Ralston of the 7th, Dukes of the 150th, and others 
A BILL TO BE ENTITLED
AN ACT
To amend Chapter 24 of Title 15 and Title 17 of the Official Code of Georgia Annotated, relating to sexual assault protocol and criminal procedure, respectively, so as to afford greater protection to victims of sexual crimes; to change provisions relating to sexual assault protocol; to provide that failure to follow the sexual assault protocol shall not preclude the admissibility of evidence; to provide for preservation of evidence; to allow victims of certain sexual offenses to have the right to have a free forensic medical examination even if the victim refuses to otherwise cooperate with law enforcement; to allow victims of certain sexual offenses to refuse requests for polygraph examinations or other truth-telling devices; to allow the Criminal Justice Coordinating Council to waive subrogation under certain circumstances; to provide for related matters; to provide for an effective date; to repeal conflicting laws; and for other purposes.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:
SECTION 1.
Chapter 24 of Title 15 of the Official Code of Georgia Annotated, relating to sexual assault protocol, is amended by revising subsections (d) and (e) of Code Section 15-24-2, relating to the establishment of sexual assault protocol committee and its purpose, as follows:
"(d) The protocol committee shall adopt a written sexual assault protocol, a copy of which shall be furnished to each agency in the judicial circuit that handles cases of sexual assault. The protocol shall be a written document outlining in detail the procedures to be used in investigating, collecting evidence, paying for expenses related to evidence collection, and prosecuting cases arising from alleged sexual assault and shall take into consideration the provisions of Article 4 of Chapter 5 of Title 17. The protocol may provide for different procedures to be used within particular municipalities or counties within the judicial circuit. The protocol committee shall adopt a written sexual assault protocol no later than December 31, 2004. The protocol committee may incorporate sexual assault protocols used in the judicial circuit as they existed on or before July 1, 2004.
(e) The purpose of the protocol shall be to ensure coordination and cooperation between all agencies involved in sexual assault cases so as to increase the efficiency of all agencies handling such cases and to minimize the stress created for the alleged sexual assault victim by the legal and investigatory process; provided, however, that a failure by an agency to follow the protocol shall not constitute an affirmative or other defense to prosecution of a sexual assault, preclude the admissibility of evidence, nor shall a failure by an agency to follow the protocol give rise to a civil cause of action."
SECTION 2.

Title 17 of the Official Code of Georgia Annotated, relating to criminal procedure, is amended by revising subsection (b) of Code Section 17-5-56, relating to maintenance of physical evidence containing biological material, as follows:
"(b) In a case in which the death penalty is imposed, the evidence shall be maintained until the sentence in the case has been carried out. In a case that involves the prosecution of a serious violent felony as defined by Code Section 17-10-6.1, a violation of Code Section 16-6-5.1, or sodomy, statutory rape, child molestation, bestiality, incest, or sexual battery as those terms are defined in Chapter 6 of Title 16, the evidence that contains biological material, including, but not limited to, stains, fluids, or hair samples that relate to the identity of the perpetrator of the crime shall be maintained for ten years after judgment in the criminal case becomes final or ten years after May 27, 2003, whichever is later. Evidence in all other felony and misdemeanor cases may be purged."
SECTION 3.

Said title is further amended by revising Chapter 5, relating to searches and seizures, by adding a new article to read as follows:
"ARTICLE 4
17-5-70.
As used in this article, the term:
(1) 'Forensic medical examination' means an examination by a health care provider of a person who is a victim of a sexual assault. Such examination shall include a physical examination, documentation of biological and physical findings, and collection of physical evidence from the victim.
(2) 'Investigating law enforcement agency' means the law enforcement agency responsible for the investigation of the alleged sexual assault.
(3) 'Sexual assault' means rape, sodomy, aggravated sodomy, statutory rape, child molestation, aggravated child molestation, sexual assault against a person in custody, sexual assault against a person detained in a hospital or other institution, sexual assault by a practitioner of psychotherapy against a patient, incest, bestiality, sexual battery, and aggravated sexual battery as those terms and offenses are set forth and defined in Chapter 6 of Title 16.
17-5-71.
(a) Except as otherwise provided in subsection (b) of this Code section or Code Section 17-5-55 or 17-5-56, on or after the effective date of this Act, the investigating law enforcement agency shall maintain any physical evidence collected as a result of an alleged sexual assault that contains biological material, including, but not limited to, stains, fluids, or hair samples that relate to the identity of the perpetrator of an alleged sexual assault, for ten years after the report of the alleged sexual assault.
(b) If the victim does not cooperate with law enforcement in the investigation or prosecution of an alleged sexual assault, the investigating law enforcement agency shall maintain any physical evidence collected as a result of such alleged sexual assault that contains biological material, including, but not limited to, stains, fluids, or hair samples that relate to the identity of the perpetrator of the alleged sexual assault, for not less than 12 months from the date any such physical evidence is collected.
17-5-72
.
A victim shall have the right to have a forensic medical examination regardless of whether the victim participates in the criminal justice system or cooperates with law enforcement in pursuing prosecution of the underlying crime. A victim shall not be required to pay, directly or indirectly, for the cost of a forensic medical examination. The cost of a forensic medical examination shall be paid for by the investigating law enforcement agency.
17-5-73.

No prosecuting attorney, investigating law enforcement agency, or government official shall ask or require any victim of a sexual assault to submit to a polygraph examination or any other truth-telling device as a condition precedent to investigating such alleged crime. The refusal of a victim to submit to a polygraph examination or any other truth-telling device shall not prevent an investigation or prosecution of any sexual assault."
SECTION 4.

Said title is further amended by revising Code Section 17-15-12, relating to the effect of accepting an award, as follows:
"17-15-12.

(a) Acceptance of an award made pursuant to this chapter shall subrogate the state, to the extent of such award, to any right or right of action occurring to the claimant or the victim to recover payments on account of losses resulting from the crime with respect to which the award is made. The board may waive subrogation when the victim or claimant presents documentation and the board verifies that judgment, settlement, or other sources have not fully reimbursed the victim or claimant for expenses compensable under this chapter.
(b) Acceptance of an award made pursuant to this chapter based on damages from a criminal act shall constitute an agreement on the part of the recipient reasonably to pursue any and all civil remedies arising from any right of action against the person or persons responsible for or committing the act."
SECTION 5.

This Act shall become effective upon its approval by the Governor or upon its becoming law without such approval.
SECTION 6.

All laws and parts of laws in conflict with this Act are repealed. 
Court of Appeals of Georgia.

DARWICKI 
v.
The STATE.

No. A08A0623.

April 18, 2008.

Background: Defendant was convicted following a bench trial in the State Court, Cobb County, Tanksley, J., of driving under the influence of alcohol (DUI), improperly parking on the roadway, and impeding the flow of traffic. Defendant appealed.

Holdings: The Court of Appeals, Ellington, J., held that:

(1) conduct of deputy in approaching defendant's parked vehicle and asking if defendant needed help was a first-tier verbal communication that did not require reasonable suspicion;

(2) evidence was insufficient to support conviction for improper stopping, standing, or parking outside of business or residential district; and

(3) evidence was insufficient to support conviction for impeding the flow of traffic.

Affirmed in part and reversed in part.

Blackburn, P.J., concurred in judgment only.
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An appellate court's responsibility in reviewing the trial court's decision on a motion to suppress is to ensure that there was a substantial basis for the trial court's decision.
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*860 Marny J. Heit, Atlanta, for appellant.

Barry E. Morgan, Solicitor-General, Molly W. Barrett, Assistant Solicitor-General, for appellee.


ELLINGTON, Judge.

Following a bench trial, the State Court of Cobb County found Tina Darwicki guilty of driving under the influence of alcohol, OCGA § 40-6-391(a), and improperly parking on the roadway, OCGA § 40-6-202.FN1 Darwicki appeals from the judgment of conviction, challenging the sufficiency of the evidence, and contending the court erred in denying her motion to suppress. For the following reasons, we affirm in part and reverse in part.

FN1. The court also found Darwicki guilty of impeding the flow of traffic, OCGA § 40-6-184(a)(1), and failing to park as close as practicable to the curb, OCGA § 40-6-200(a), but merged those convictions with the conviction for improper parking.

[1] 
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1. Where, as here, the evidence at a hearing on a motion to suppress is uncontroverted and no question of witness credibility is presented, we review the trial court's *861 application of the law to undisputed facts de novo. Vansant v. State, 264 Ga. 319, 320(1), 443 S.E.2d 474 (1994). This Court's responsibility in reviewing the trial court's decision on the motion to suppress is to ensure that there was a substantial basis for the trial court's decision. State v. McFarland, 201 Ga.App. 495, 411 S.E.2d 314 (1991).

At about 1:30 a.m. on May 19, 2004, a Cobb County sheriff's deputy observed a car stopped in its lane of travel on Kipling Road, a two-lane road in a mixed commercial and residential area. The car was parked with its engine running and its headlights on, about 25 to 50 yards from the intersection with Lower Roswell Road, and in front of a closed business. Although the deputy was suspicious of the car, given that it was stopped in front of a closed business, he was also concerned that the driver might be having car trouble. The deputy parked behind the stopped car, turned on his emergency lights, got out of the patrol car, and approached the driver. As he approached, he detected the strong odor of an alcoholic beverage coming from the driver's open window. He asked the driver if her car was working properly, and she said “no.”

[3] 

Darwicki argues that when the deputy parked behind her and turned on the emergency lights, she was illegally seized as the deputy lacked reasonable articulable suspicion of criminal activity. We disagree.

[4] 
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The facts of this case are substantially similar to those of Hutto v. State, 259 Ga.App. 238, 238-239, 576 S.E.2d 616 (2003), where we held that an officer was authorized to approach a man who had stopped his motorcycle along a highway near midnight. Id. The officer was concerned that the motorcyclist needed assistance and that the stopped vehicle posed a potential hazard to other motorists. As we explained,

Georgia recognizes three distinct levels or tiers of police-citizen encounters: verbal communications which involve no coercion or detention; brief “stops” or “seizures” which must be accompanied by a reasonable suspicion; and “arrests” which can only be supported by probable cause. In a first-tier verbal encounter, a police officer may approach a citizen, ask for identification, and freely question the citizen without any basis or belief that the citizen is involved in criminal activity, as long as the officer does not detain the citizen or create the impression that the citizen may not leave. As we have consistently held, an officer's approach of a stopped vehicle and inquiry as to what is going on constitutes a first-tier communication, rather than a “stop” or “seizure” requiring reasonable suspicion.


(Punctuation and footnotes omitted.) Id. at 239, 576 S.E.2d 616.
In Hutto, we concluded that the officer's actions clearly fell “within the first level of police-citizen contact.” Id. Further, we recognized that although the officer activated his blue emergency lights as he pulled behind Hutto, “given the late hour, the hazard presented by vehicles parked on the side of a dark highway, and [the officer's] offer of assistance, this fact did not create the impression that Hutto could not leave.” (Footnote omitted.) Id. at 239-240, 576 S.E.2d 616. The same is true in this case. The deputy approached Darwicki's stopped car to find out what was going on. This first-tier encounter was not turned into a second-tier seizure simply because the deputy activated his blue lights. As in Hutto, given the late hour, the darkness, the deputy's intention to offer assistance, and that both the deputy and Darwicki were parked in the lane of travel, we cannot say that the blue lights created the impression that Darwicki was not free to leave. Therefore, the trial court did not err in denying the motion to suppress.

[7] 

2. Darwicki contends the evidence was insufficient to support her conviction for improper stopping, standing, or parking outside of business or residential districts, OCGA § 40-6-202,FN2 because the State failed *862 to adduce evidence that she was, as the statute requires, “outside of a business or residential district.” We agree. The State adduced some evidence that Darwicki stopped her car within either a business, a residential, or mixed business and residential area. Since OCGA § 40-6-202 applies to improper stopping “outside of a business or residential district,” and the State failed to adduce any evidence on this element, it failed to carry its burden of proof. Consequently, we must reverse this conviction.

FN2. The statute provides that “[o]utside of a business or residential district, no person shall stop, park, or leave standing any vehicle, whether attended or unattended, upon the roadway when it is practicable to stop, park, or so leave such vehicle off the roadway; but in every event, an unobstructed width of the highway opposite a standing vehicle shall be left for the free passage of other vehicles, and a clear view of the stopped vehicle shall be available from a distance of 200 feet in each direction upon the highway.”

[8] 

3. Darwicki contends the evidence is insufficient to support her conviction for impeding the flow of traffic, OCGA § 40-6-184(a)(1). We agree. It is axiomatic that one cannot impede the flow of traffic when there is no traffic to impede. Id. (“No person shall drive a motor vehicle at such a slow speed as to impede the normal and reasonable movement of traffic, except when reduced speed is necessary for safe operation.”) (emphasis supplied); see also Raulerson v. State, 223 Ga.App. 556, 557-558(2), 479 S.E.2d 386 (1996) (“defendant could not have been impeding the flow of traffic [because] there was no traffic on the road for defendant to impede”). Here, there is no evidence Darwicki was driving unusually slowly, or that any other cars attempted to pass her while she was stopped. Consequently, we must reverse this conviction.

Judgment affirmed in part and reversed in part.


MILLER, J., concurs.

BLACKBURN, P.J., concurs in the judgment only.
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Background: Defendant charged with possession of marijuana with intent to distribute filed motion to suppress. The Superior Court, Whitfield county, Partain, J., granted motion. State appealed.

Holding: The Court of Appeals, Miller, J., held that officer, in having elected to issue a traffic citation to defendant, could not make a custodial arrest of defendant when he refused to sign the citation, rather than following the requirements of statute set forth procedures to be followed when a person refuses to sign traffic citation.

Affirmed.
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Michael A. Corbin, for Appellee.


MILLER, Judge.

*804 Following his indictment for possession of marijuana with the intent to distribute, Mario Torres moved to suppress evidence obtained as a result of his arrest. The trial court granted that motion, *805 and the State now appeals, asserting as error the trial court's finding that Torres' arrest was illegal. Discerning no error, we affirm.
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When reviewing a ruling on a motion to suppress, where, as here, the evidence is uncontroverted and there exists no question regarding witness credibility, we review de novo the trial court's application of the law to the facts presented. State v. Dymond, 248 Ga.App. 582, 584, 546 S.E.2d 69 (2001). In doing so, however, “we construe all evidence presented in favor of the trial court's findings and judgment” ( McDaniel v. State, 263 Ga.App. 625, 626-627(1), 588 S.E.2d 812 (2003)), and “[w]e will not disturb the trial court's order on a motion to suppress if there is any evidence to support it.” Id.
The evidence presented at the motion to suppress hearing showed that on July 23, 2004 Deputy Brian Dyer of the Whitfield County Sheriff's Department stopped a vehicle driven by Torres for failure to maintain lane. Torres produced his driver's license and insurance card for Dyer who, upon seeing that Torres had an Illinois driver's license, asked him how long he had lived in Georgia. Torres responded that he had moved to the state in January 2004.

After running a check on Torres' vehicle and license, Dyer wrote Torres a citation for failure to obtain a Georgia driver's license within 30 days of becoming a state resident, as required by OCGA § 40-5-20. At Dyer's request, Torres exited his car so that Dyer could explain the citation to him and advise him of his court date. When Dyer asked Torres to sign the ticket, however, Torres refused to do so, explaining that he had never been advised that he was required to obtain a Georgia driver's license. Dyer then asked Torres “if there was anything [he] could say to get [Torres] to sign the citation.” Torres responded negatively, and Dyer arrested him. During a search of Torres' vehicle conducted incident to that arrest, Dyer discovered three bags of marijuana, and Torres was subsequently charged with possession of marijuana with intent to distribute, in violation of OCGA § 16-13-30(b).

Before trial, Torres moved to suppress evidence of the marijuana on the grounds that it resulted from his illegal arrest. Specifically, Torres argued that OCGA § 40-13-2.1(a) sets forth the procedures to be followed when a person refuses to sign a traffic citation and that Dyer's failure to comply with the requirements of that statute rendered his arrest illegal. The trial court agreed and granted the motion to suppress, and this appeal followed.

[3] 

The State argues that the trial court erred in granting the motion to suppress because Georgia law gives police officers the option of either making a custodial arrest of an individual stopped for a traffic offense or making a noncustodial arrest by issuance of a citation. See OCGA §§ 17-4-20; 17-4-23(a). The issue before this Court, however is not whether Dyer could have arrested Torres instead of issuing him *806 a citation; he could have. See, e.g., State v. Lowe, 263 Ga.App. 1, 1, 587 S.E.2d 169 (2003). Rather, the question is whether, having elected to issue a citation, Dyer could make a custodial arrest of Torres when he refused to sign the citation, rather than following the procedures **765 set forth in OCGA § 40-13-2.1(a). We find that he could not.

OCGA § 40-13-2.1(a) provides:

A person who is issued a citation as provided in this chapter ..., shall sign the citation to acknowledge receipt of the citation and of his or her obligation to appear for trial. The officer shall advise the person that signing the citation is not an admission of guilt and that failure to sign will result in the person having to post a cash bond. If the person refuses to sign the citation, it shall constitute reasonable cause to believe that the person will not appear at trial and the officer may bring the person before a judicial officer or traffic violations bureau to post a bond as is otherwise provided by law.


(Emphasis supplied.)

This language makes clear that once an officer issues a citation, he is obligated to follow the procedures set forth in the statute. See, e.g., McFarland & Assoc. v. Hewatt, 242 Ga.App. 454, 454, 529 S.E.2d 902 (2000) ( “In its ordinary signification, ‘shall’ is a word of command, and the context ought to be very strongly persuasive before that word is softened into a mere permission.”) (punctuation and footnote omitted); State v. Henderson, 263 Ga. 508, 510, 436 S.E.2d 209 (1993) (holding that “shall” is synonymous with “must,” and represents a command).

Dyer's testimony at the motion to suppress hearing established that he was unfamiliar with OCGA § 40-13-2.1(a) and that he failed to follow its procedures. Specifically, Dyer admitted that he did not advise Torres that signing the citation would not be an admission of guilt or that, if he refused to sign, he would need to post a cash bond.

The State argues that an officer is entitled to “change his mind” and effectuate an arrest in lieu of issuing a citation where a motorist refuses to sign such a citation. This logic, however, would allow a law enforcement officer to circumvent the requirements of OCGA § 40-13-2.1(a) by arresting anyone who refuses to sign a traffic citation without informing them that signing is not an admission of guilt and that failure to sign constitutes reasonable cause to bring such person before a judicial officer to post bond. Neither police officers nor this Court can nullify a legitimate statute by interpreting it so that compliance with the same is optional. See *807 Trench Shoring Svcs. of Atlanta v. Westchester Fire Ins. Co., 274 Ga.App. 850, 852, 619 S.E.2d 361 (2005) (“It is the right of the General Assembly to pass all laws and it is the duty of the court to neither add to nor take away from the laws as thus passed, but to enforce them as written.”) (citation and punctuation omitted).

Finally, assuming arguendo that Dyer could have made a custodial arrest of Torres for the purpose of bringing him before a judicial officer to secure a cash bond, Dyer freely admitted that such was not the purpose of the arrest. FN1 Rather, Dyer testified that he arrested Torres because he refused to sign the traffic citation charging him with failing to obtain a driver's license in violation of OCGA § 40-5-20.

FN1. Notably, Dyer indicated that, even if he was going to require Torres to post a cash bond, he would not have arrested him for the purpose of securing the same. Dyer stated that in those cases where a cash bond had been required from out of state motorists he did not arrest those motorists, but instead had them follow him to the jail where they could post such a bond.

In light of our holding that Torres' arrest was illegal, we affirm the trial court's order granting Torres' motion to suppress evidence seized as a result of that arrest.

Judgment affirmed.


BARNES, C.J., and SMITH, P.J., concur.


Ga.App.,2008.
State v. Torres 
290 Ga.App. 804, 660 S.E.2d 763, 08 FCDR 1052
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Background: Defendant was convicted, following a bench trial, in the Virginia Circuit Court, City of Portsmouth, Mark S. Davis, J., of possessing cocaine with intent to distribute. Defendant appealed denial of suppression motion based on legality of arrest for driving on suspended license. The Court of Appeals, 45 Va.App. 146, 609 S.E.2d 74, reversed and dismissed, but upon grant of Commonwealth's petition for rehearing en banc, the Court of Appeals, 47 Va.App. 55, 622 S.E.2d 253, affirmed the Circuit Court's judgment. Defendant appealed. The Virginia Supreme Court, Harry L. Carrico, Senior Justice, 272 Va. 717, 636 S.E.2d 395, reversed. Certiorari was granted.

Holdings: The United States Supreme Court, Justice Scalia, J., held that:

(1) police officers did not violate the Fourth Amendment by arresting motorist whom they had probable cause to believe had violated Virginia law by driving with suspended license, even though, as matter of Virginia law, this misdemeanor offense of driving with suspended license was one for which, under particular circumstances of motorist's case, officers should have issued summons rather than made arrest; and

(2) Fourth Amendment did not require exclusion of evidence that police officers obtained as result of search that was incident to their constitutionally permissible arrest of motorist.

Judgment of the Virginia Supreme Court reversed; case remanded.

Justice Ginsburg concurred in judgment and filed opinion.
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 k. Arrest or Stop, Search Incidental To; Validity of Stop or Arrest. Most Cited Cases
Fourth Amendment did not require exclusion of evidence that police officers obtained as result of search that was incident to their constitutionally permissible arrest of motorist whom they had probable cause to believe had violated Virginia law by driving with suspended license, even though, as matter of Virginia law, this misdemeanor offense of driving with suspended license was one for which, under particular circumstances of motorist's case, officers should have issued summons rather than made arrest. U.S.C.A. Const.Amend. 4; West's V.C.A. § 19.2-74.
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 k. In General. Most Cited Cases
When officers have probable cause to believe that person has committed crime in their presence, the Fourth Amendment permits them to make arrest, and to search suspect in order to safeguard evidence and ensure their own safety. U.S.C.A. Const.Amend. 4.

*1600 Syllabus FN*
FN* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.

Rather than issuing the summons required by Virginia law, police arrested respondent Moore for the misdemeanor of driving on a suspended license. A search incident to the arrest yielded crack cocaine, and Moore was tried on drug charges. The trial court declined to suppress the evidence on Fourth Amendment grounds. Moore was convicted. Ultimately, the Virginia Supreme Court reversed, reasoning that the search violated the Fourth Amendment because the arresting officers should have issued a citation under state law, and the Fourth Amendment does not permit search incident to citation.

Held: The police did not violate the Fourth Amendment when they made an arrest that was based on probable cause but prohibited by state law, or when they performed a search incident to the arrest. Pp. 1602 - 1608.

(a) Because the founding era's statutes and common law do not support Moore's view that the Fourth Amendment was intended to incorporate statutes, this is “not a case in which the claimant can point to a ‘clear answer [that] existed in 1791 and has been generally adhered to by the traditions of our society ever since,’ ” Atwater v. Lago Vista, 532 U.S. 318, 345, 121 S.Ct. 1536, 149 L.Ed.2d 549. Pp. 1602 - 1604.

(b) Where history provides no conclusive answer, this Court has analyzed a search or seizure in light of traditional reasonableness standards “by assessing, on the one hand, the degree to which it intrudes upon an individual's privacy and, on the other, the degree to which it is needed for the promotion of legitimate governmental interests.” Wyoming v. Houghton, 526 U.S. 295, 300, 119 S.Ct. 1297, 143 L.Ed.2d 408. Applying that methodology, this Court has held that when an officer has probable cause to believe a person committed even a minor crime, the arrest is constitutionally reasonable. Atwater, supra, at 354, 121 S.Ct. 1536. This Court's decisions counsel against changing the calculus when a State chooses to protect privacy beyond the level required by the Fourth Amendment. See, e.g., Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769, 135 L.Ed.2d 89. United States v. Di Re, 332 U.S. 581, 68 S.Ct. 222, 92 L.Ed. 210, distinguished. Pp. 1604 - 1605.

(c) The Court adheres to this approach because an arrest based on probable cause serves interests that justify seizure. Arrest ensures that a suspect appears to answer charges and does not continue a crime, and it safeguards evidence and enables officers to conduct an in-custody investigation. A State's choice of a more restrictive search-and-seizure policy does not render less restrictive ones unreasonable, and hence unconstitutional. While States are free to require their officers to engage in nuanced determinations of the need for arrest as a matter of their own law, the Fourth Amendment should reflect administrable bright-line rules. Incorporating state arrest*1601 rules into the Constitution would make Fourth Amendment protections as complex as the underlying state law, and variable from place to place and time to time. Pp. 1605 - 1607.

(d) The Court rejects Moore's argument that even if the Constitution allowed his arrest, it did not allow the arresting officers to search him. Officers may perform searches incident to constitutionally permissible arrests in order to ensure their safety and safeguard evidence. United States v. Robinson, 414 U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427. While officers issuing citations do not face the same danger, and thus do not have the same authority to search, Knowles v. Iowa, 525 U.S. 113, 119 S.Ct. 484, 142 L.Ed.2d 492, the officers arrested Moore, and therefore faced the risks that are “an adequate basis for treating all custodial arrests alike for purposes of search justification,” Robinson, supra, at 235, 94 S.Ct. 467. Pp. 1607 - 1608.

272 Va. 717, 636 S.E.2d 395, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J., and STEVENS, KENNEDY, SOUTER, THOMAS, BREYER, and ALITO, JJ., joined. GINSBURG, J., filed an opinion concurring in the judgment.
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Michael R. Dreeben, for United States as amicus curiae, by special leave of the Court, supporting Petitioner.

Thomas R. Goldstein, for Respondent.
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Justice SCALIA delivered the opinion of the Court.

We consider whether a police officer violates the Fourth Amendment by making an arrest based on probable cause but prohibited by state law.

I
On February 20, 2003, two City of Portsmouth police officers stopped a car driven by David Lee Moore. They had heard over the police radio that a person known as “Chubs” was driving with a suspended license, and one of the officers knew Moore by that nickname. The officers determined that Moore's license was in fact suspended, and arrested him for the misdemeanor of driving on a suspended license, which is punishable under Virginia law by a year in jail and a $2,500 fine, Va.Code Ann. §§ 18.2-11, 18.2-272, 46.2-301(C) ( Lexis 2005). The officers subsequently searched Moore and found that he was carrying 16 grams of crack cocaine and $516 in cash.FN1 See *1602 272 Va. 717, 636 S.E.2d 395 (2006); 45 Va.App. 146, 609 S.E.2d 74 (2005).

FN1. The arresting officers did not perform a search incident to arrest immediately upon taking Moore into custody, because each of them mistakenly believed that the other had done so. App. 54-55; see also id., at 33-34. They realized their mistake after arriving with Moore at Moore's hotel room, which they had obtained his consent to search, and they searched his person there. Ibid. Moore does not contend that this delay violated the Fourth Amendment.

Under state law, the officers should have issued Moore a summons instead of arresting him. Driving on a suspended license, like some other misdemeanors, is not an arrestable offense except as to those who “fail or refuse to discontinue” the violation, and those whom the officer reasonably believes to be likely to disregard a summons, or likely to harm themselves or others. Va.Code Ann. § 19.2-74 (Lexis 2004). The intermediate appellate court found none of these circumstances applicable, and Virginia did not appeal that determination. See 272 Va., at 720, n. 3, 636 S.E.2d, at 396-397, n. 3. Virginia also permits arrest for driving on a suspended license in jurisdictions where “prior general approval has been granted by order of the general district court,” Va.Code Ann. § 46.2-936; Virginia has never claimed such approval was in effect in the county where Moore was arrested.

Moore was charged with possessing cocaine with the intent to distribute it in violation of Virginia law. He filed a pretrial motion to suppress the evidence from the arrest search. Virginia law does not, as a general matter, require suppression of evidence obtained in violation of state law. See 45 Va.App., at 160-162, 609 S.E.2d, at 82 (Annunziata, J., dissenting). Moore argued, however, that suppression was required by the Fourth Amendment. The trial court denied the motion, and after a bench trial found Moore guilty of the drug charge and sentenced him to a 5-year prison term, with one year and six months of the sentence suspended. The conviction was reversed by a panel of Virginia's intermediate court on Fourth Amendment grounds, id., at 149-150, 609 S.E.2d, at 76, reinstated by the intermediate court sitting en banc, 47 Va.App. 55, 622 S.E.2d 253 (2005), and finally reversed again by the Virginia Supreme Court, 272 Va., at 725, 636 S.E.2d, at 400. The Court reasoned that since the arresting officers should have issued Moore a citation under state law, and the Fourth Amendment does not permit search incident to citation, the arrest search violated the Fourth Amendment. Ibid. We granted certiorari. 551 U.S. ----, 128 S.Ct. 28, 168 L.Ed.2d 805 (2007).
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The Fourth Amendment protects “against unreasonable searches and seizures” of (among other things) the person. In determining whether a search or seizure is unreasonable, we begin with history. We look to the statutes and common law of the founding era to determine the norms that the Fourth Amendment was meant to preserve. See Wyoming v. Houghton, 526 U.S. 295, 299, 119 S.Ct. 1297, 143 L.Ed.2d 408 (1999); Wilson v. Arkansas, 514 U.S. 927, 931, 115 S.Ct. 1914, 131 L.Ed.2d 976 (1995).

We are aware of no historical indication that those who ratified the Fourth Amendment understood it as a redundant guarantee of whatever limits on search and seizure legislatures might have enacted.FN2 *1603 The immediate object of the Fourth Amendment was to prohibit the general warrants and writs of assistance that English judges had employed against the colonists, Boyd v. United States, 116 U.S. 616, 624-627, 6 S.Ct. 524, 29 L.Ed. 746 (1886); Payton v. New York, 445 U.S. 573, 583-584, 100 S.Ct. 1371, 63 L.Ed.2d 639 (1980). That suggests, if anything, that founding-era citizens were skeptical of using the rules for search and seizure set by government actors as the index of reasonableness.

FN2. Atwater v. Lago Vista, 532 U.S. 318, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001), rejected the view Justice GINSBURG advances that the legality of arrests for misdemeanors involving no breach of the peace “depended on statutory authorization.” Post, at ----, n. 1 (opinion concurring in judgment). Atwater cited both of the sources on which Justice GINSBURG relies for a limited view of common-law arrest authority, but it also identified and quoted numerous treatises that described common-law authority to arrest for minor misdemeanors without limitation to cases in which a statute authorized arrest. See 532 U.S., at 330-332, 121 S.Ct. 1536. Atwater noted that many statutes authorized arrest for misdemeanors other than breaches of the peace, but it concluded that the view of arrest authority as extending beyond breaches of the peace also reflected judge-made common law. Id., at 330-331, 121 S.Ct. 1536. Particularly since Atwater considered the materials on which Justice GINSBURG relies, we see no reason to revisit the case's conclusion.

Joseph Story, among others, saw the Fourth Amendment as “little more than the affirmance of a great constitutional doctrine of the common law,” 3 Commentaries on the Constitution of the United States § 1895, p. 748 (1833), which Story defined in opposition to statutes, see Codification of the Common Law in The Miscellaneous Writings of Joseph Story 698, 699, 701 (W. Story ed. 1852). No early case or commentary, to our knowledge, suggested the Amendment was intended to incorporate subsequently enacted statutes. None of the early Fourth Amendment cases that scholars have identified sought to base a constitutional claim on a violation of a state or federal statute concerning arrest. See Davies, Recovering the Original Fourth Amendment, 98 Mich. L.Rev. 547, 613-614 (1999); FN3 see also T. Taylor, Two Studies in Constitutional Interpretation 44-45 (1969).

FN3. Of the early cases that Davies collects, see 98 Mich. L.Rev., at 613, n. 174; id., at 614, n. 175, the lone decision to treat statutes as relevant to the Fourth Amendment's contours simply applied the principle that statutes enacted in the years immediately before or after the Amendment was adopted shed light on what citizens at the time of the Amendment's enactment saw as reasonable. Boyd v. United States, 116 U.S. 616, 622-623, 6 S.Ct. 524, 29 L.Ed. 746 (1886).

Of course such a claim would not have been available against state officers, since the Fourth Amendment was a restriction only upon federal power, see Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243, 8 L.Ed. 672 (1833). But early Congresses tied the arrest authority of federal officers to state laws of arrest. See United States v. Di Re, 332 U.S. 581, 589, 68 S.Ct. 222, 92 L.Ed. 210 (1948); United States v. Watson, 423 U.S. 411, 420, 96 S.Ct. 820, 46 L.Ed.2d 598 (1976). Moreover, even though several state constitutions also prohibited unreasonable searches and seizures, citizens who claimed officers had violated state restrictions on arrest did not claim that the violations also ran afoul of the state constitutions.FN4 The apparent absence of such litigation is particularly striking in light of the fact that searches incident to warrantless arrests (which is to say arrests in which the officer was not insulated from private suit) were, as one commentator has put it, “taken for granted” at the founding, Taylor, supra, at 45, as were warrantless arrests themselves, *1604 Amar, Fourth Amendment First Principles, 107 Harv. L.Rev. 757, 764 (1994).

FN4. Massachusetts, for example, had a state constitutional provision paralleling the Fourth Amendment, but the litigants in the earliest cases we have identified claiming violations of arrest statutes in the Commonwealth did not argue that their arrests violated the Commonwealth's Constitution. See Brock v. Stimson, 108 Mass. 520 (1871); Phillips v. Fadden, 125 Mass. 198 (1878); see also Tubbs v. Tukey, 57 Mass. 438 (1849) (asserting violation of state common law concerning arrest but not asserting violation of state constitution).

There are a number of possible explanations of why such constitutional claims were not raised. Davies, for example, argues that actions taken in violation of state law could not qualify as state action subject to Fourth Amendment constraints. 98 Mich. L.Rev., at 660-663. Be that as it may, as Moore adduces neither case law nor commentaries to support his view that the Fourth Amendment was intended to incorporate statutes, this is “not a case in which the claimant can point to ‘a clear answer [that] existed in 1791 and has been generally adhered to by the traditions of our society ever since.’ ” Atwater v. Lago Vista, 532 U.S. 318, 345, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001) (alteration in original).

III
A
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When history has not provided a conclusive answer, we have analyzed a search or seizure in light of traditional standards of reasonableness “by assessing, on the one hand, the degree to which it intrudes upon an individual's privacy and, on the other, the degree to which it is needed for the promotion of legitimate governmental interests.” Houghton, 526 U.S., at 300, 119 S.Ct. 1297; see also Atwater, 532 U.S., at 346, 121 S.Ct. 1536. That methodology provides no support for Moore's Fourth Amendment claim. In a long line of cases, we have said that when an officer has probable cause to believe a person committed even a minor crime in his presence, the balancing of private and public interests is not in doubt. The arrest is constitutionally reasonable. Id., at 354, 121 S.Ct. 1536; see also, e.g., Devenpeck v. Alford, 543 U.S. 146, 152, 125 S.Ct. 588, 160 L.Ed.2d 537 (2004); Gerstein v. Pugh, 420 U.S. 103, 111, 95 S.Ct. 854, 43 L.Ed.2d 54 (1975); Brinegar v. United States, 338 U.S. 160, 164, 170, 175-176, 69 S.Ct. 1302, 93 L.Ed. 1879 (1949).

Our decisions counsel against changing this calculus when a State chooses to protect privacy beyond the level that the Fourth Amendment requires. We have treated additional protections exclusively as matters of state law. In Cooper v. California, 386 U.S. 58, 87 S.Ct. 788, 17 L.Ed.2d 730 (1967), we reversed a state court that had held the search of a seized vehicle to be in violation of the Fourth Amendment because state law did not explicitly authorize the search. We concluded that whether state law authorized the search was irrelevant. States, we said, remained free “to impose higher standards on searches and seizures than required by the Federal Constitution,” id., at 62, 87 S.Ct. 788, but regardless of state rules, police could search a lawfully seized vehicle as a matter of federal constitutional law.

In California v. Greenwood, 486 U.S. 35, 108 S.Ct. 1625, 100 L.Ed.2d 30 (1988), we held that search of an individual's garbage forbidden by California's Constitution was not forbidden by the Fourth Amendment. “[W]hether or not a search is reasonable within the meaning of the Fourth Amendment,” we said, has never “depend[ed] on the law of the particular State in which the search occurs.” Id., at 43, 108 S.Ct. 1625. While “[i]ndividual States may surely construe their own constitutions as imposing more stringent constraints on police conduct than does the Federal Constitution,” ibid., state law did not alter the content of the Fourth Amendment.

[5] 

We have applied the same principle in the seizure context. Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996), held that police officers had acted reasonably in stopping a car, *1605 even though their action violated regulations limiting the authority of plainclothes officers in unmarked vehicles. We thought it obvious that the Fourth Amendment's meaning did not change with local law enforcement practices-even practices set by rule. While those practices “vary from place to place and from time to time,” Fourth Amendment protections are not “so variable” and cannot “be made to turn upon such trivialities.” Id., at 815, 116 S.Ct. 1769.
Some decisions earlier than these excluded evidence obtained in violation of state law, but those decisions rested on our supervisory power over the federal courts, rather than the Constitution. In Di Re, 332 U.S. 581, 68 S.Ct. 222, 92 L.Ed. 210, federal and state officers collaborated in an investigation that led to an arrest for a federal crime. The Government argued that the legality of an arrest for a federal offense was a matter of federal law. Id., at 589, 68 S.Ct. 222. We concluded, however, that since Congress had provided that arrests with warrants must be made in accordance with state law, the legality of arrests without warrants should also be judged according to state-law standards. Id., at 589-590, 68 S.Ct. 222. This was plainly not a rule we derived from the Constitution, however, because we repeatedly invited Congress to change it by statute-saying that state law governs the validity of a warrantless arrest “in [the] absence of an applicable federal statute,” id., at 589, 68 S.Ct. 222, and that the Di Re rule applies “except in those cases where Congress has enacted a federal rule,” id., at 589-590, 68 S.Ct. 222.
Later decisions did not expand the rule of Di Re. Johnson v. United States, 333 U.S. 10, 68 S.Ct. 367, 92 L.Ed. 436 (1948), relied on Di Re to suppress evidence obtained under circumstances identical in relevant respects to those in that case. See 333 U.S., at 12, 15, n. 5, 68 S.Ct. 367. And Michigan v. DeFillippo, 443 U.S. 31, 99 S.Ct. 2627, 61 L.Ed.2d 343 (1979), upheld a warrantless arrest in a case where compliance with state law was not at issue. While our opinion said that “[w]hether an officer is authorized to make an arrest ordinarily depends, in the first instance, on state law,” it also said that a warrantless arrest satisfies the Constitution so long as the officer has “probable cause to believe that the suspect has committed or is committing a crime.” Id., at 36, 99 S.Ct. 2627. We need not pick and choose among the dicta: Neither Di Re nor the cases following it held that violations of state arrest law are also violations of the Fourth Amendment, and our more recent decisions, discussed above, have indicated that when States go above the Fourth Amendment minimum, the Constitution's protections concerning search and seizure remain the same.

B
We are convinced that the approach of our prior cases is correct, because an arrest based on probable cause serves interests that have long been seen as sufficient to justify the seizure. Whren, supra, at 817, 116 S.Ct. 1769; Atwater, supra, at 354, 121 S.Ct. 1536. Arrest ensures that a suspect appears to answer charges and does not continue a crime, and it safeguards evidence and enables officers to conduct an in-custody investigation. See W. LaFave, Arrest: The Decision to Take a Suspect into Custody 177-202 (1965).

[6] 

Moore argues that a State has no interest in arrest when it has a policy against arresting for certain crimes. That is not so, because arrest will still ensure a suspect's appearance at trial, prevent him from continuing his offense, and enable officers to investigate the incident more thoroughly. State arrest restrictions are *1606 more accurately characterized as showing that the State values its interests in forgoing arrests more highly than its interests in making them, see, e.g., Dept. of Justice, National Institute of Justice, D. Whitcomb, B. Lewin, & M. Levine, Issues and Practices: Citation Release 17 (Mar.1984) (describing cost savings as a principal benefit of citation-release ordinances); or as showing that the State places a higher premium on privacy than the Fourth Amendment requires. A State is free to prefer one search-and-seizure policy among the range of constitutionally permissible options, but its choice of a more restrictive option does not render the less restrictive ones unreasonable, and hence unconstitutional.

[7] 

If we concluded otherwise, we would often frustrate rather than further state policy. Virginia chooses to protect individual privacy and dignity more than the Fourth Amendment requires, but it also chooses not to attach to violations of its arrest rules the potent remedies that federal courts have applied to Fourth Amendment violations. Virginia does not, for example, ordinarily exclude from criminal trials evidence obtained in violation of its statutes. See 45 Va.App., at 161, 609 S.E.2d, at 82 (Annunziata, J., dissenting) (citing Janis v. Commonwealth, 22 Va.App. 646, 651, 472 S.E.2d 649, 652 (1996)). Moore would allow Virginia to accord enhanced protection against arrest only on pain of accompanying that protection with federal remedies for Fourth Amendment violations, which often include the exclusionary rule. States unwilling to lose control over the remedy would have to abandon restrictions on arrest altogether. This is an odd consequence of a provision designed to protect against searches and seizures.

[8] 

Even if we thought that state law changed the nature of the Commonwealth's interests for purposes of the Fourth Amendment, we would adhere to the probable-cause standard. In determining what is reasonable under the Fourth Amendment, we have given great weight to the “essential interest in readily administrable rules.” Atwater, 532 U.S., at 347, 121 S.Ct. 1536. In Atwater, we acknowledged that nuanced judgments about the need for warrantless arrest were desirable, but we nonetheless declined to limit to felonies and disturbances of the peace the Fourth Amendment rule allowing arrest based on probable cause to believe a law has been broken in the presence of the arresting officer. Id., at 346-347, 121 S.Ct. 1536. The rule extends even to minor misdemeanors, we concluded, because of the need for a bright-line constitutional standard. If the constitutionality of arrest for minor offenses turned in part on inquiries as to risk of flight and danger of repetition, officers might be deterred from making legitimate arrests. Id., at 351, 121 S.Ct. 1536. We found little to justify this cost, because there was no “epidemic of unnecessary minor-offense arrests,” and hence “a dearth of horribles demanding redress.” Id., at 353, 121 S.Ct. 1536.
Incorporating state-law arrest limitations into the Constitution would produce a constitutional regime no less vague and unpredictable than the one we rejected in Atwater. The constitutional standard would be only as easy to apply as the underlying state law, and state law can be complicated indeed. The Virginia statute in this case, for example, calls on law enforcement officers to weigh just the sort of case-specific factors that Atwater said would deter legitimate arrests if made part of the constitutional inquiry. It would authorize arrest if a misdemeanor suspect fails or refuses to discontinue the unlawful act, or if the officer believes the suspect to be likely to disregard a summons. *1607 Va.Code Ann. § 19.2-74.A.1. Atwater specifically noted the “extremely poor judgment” displayed in arresting a local resident who would “almost certainly” have discontinued the offense and who had “no place to hide and no incentive to flee.” 532 U.S., at 346-347, 121 S.Ct. 1536. It nonetheless declined to make those considerations part of the constitutional calculus. Atwater differs from this case in only one significant respect: It considered (and rejected) federal constitutional remedies for all minor-misdemeanor arrests; Moore seeks them in only that subset of minor-misdemeanor arrests in which there is the least to be gained-that is, where the State has already acted to constrain officers' discretion and prevent abuse. Here we confront fewer horribles than in Atwater, and less of a need for redress.

Finally, linking Fourth Amendment protections to state law would cause them to “vary from place to place and from time to time,” Whren, 517 U.S., at 815, 116 S.Ct. 1769. Even at the same place and time, the Fourth Amendment's protections might vary if federal officers were not subject to the same statutory constraints as state officers. In Elkins v. United States, 364 U.S. 206, 210-212, 80 S.Ct. 1437, 4 L.Ed.2d 1669 (1960), we noted the practical difficulties posed by the “silver-platter doctrine,” which had imposed more stringent limitations on federal officers than on state police acting independent of them. It would be strange to construe a constitutional provision that did not apply to the States at all when it was adopted to now restrict state officers more than federal officers, solely because the States have passed search-and-seizure laws that are the prerogative of independent sovereigns.

[9] 

We conclude that warrantless arrests for crimes committed in the presence of an arresting officer are reasonable under the Constitution, and that while States are free to regulate such arrests however they desire, state restrictions do not alter the Fourth Amendment's protections.

IV
[10] 


 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?vr=2.0&rp=%2fWelcome%2fFederal%2fdefault.wl&effdate=1%2f1%2f0001+12%3a00%3a00+AM&sskey=CLID_SSSA5261397&cxt=DC&fmqv=s&rlti=1&ss=CNT&rs=WLW8.06&eq=Welcome%2fFederal&rltdb=CLID_DB5261397&db=SCT&cnt=DOC&fn=_top&sv=Split&n=1&scxt=WL&cfid=1&rlt=CLID_QRYRLT6261397&origin=Search&mt=Federal&service=Search&query=06-1082&method=TNC" \l "F112015861020" 
[11]
 


 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?vr=2.0&rp=%2fWelcome%2fFederal%2fdefault.wl&effdate=1%2f1%2f0001+12%3a00%3a00+AM&sskey=CLID_SSSA5261397&cxt=DC&fmqv=s&rlti=1&ss=CNT&rs=WLW8.06&eq=Welcome%2fFederal&rltdb=CLID_DB5261397&db=SCT&cnt=DOC&fn=_top&sv=Split&n=1&scxt=WL&cfid=1&rlt=CLID_QRYRLT6261397&origin=Search&mt=Federal&service=Search&query=06-1082&method=TNC" \l "F122015861020" 
[12]
 

Moore argues that even if the Constitution allowed his arrest, it did not allow the arresting officers to search him. We have recognized, however, that officers may perform searches incident to constitutionally permissible arrests in order to ensure their safety and safeguard evidence. United States v. Robinson, 414 U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973). We have described this rule as covering any “lawful arrest,” id., at 235, 94 S.Ct. 467, with constitutional law as the reference point. That is to say, we have equated a lawful arrest with an arrest based on probable cause: “A custodial arrest of a suspect based on probable cause is a reasonable intrusion under the Fourth Amendment; that intrusion being lawful, a search incident to the arrest requires no additional justification.” Ibid. (emphasis added). Moore correctly notes that several important state-court decisions have defined the lawfulness of arrest in terms of compliance with state law. See Brief for Respondent 32-33 (citing People v. Chiagles, 237 N.Y. 193, 197, 142 N.E. 583, 584 (1923); People v. Defore, 242 N.Y. 13, 17-19, 150 N.E. 585, 586 (1926)). But it is not surprising that States have used “lawful” as shorthand for compliance with state law, while our constitutional decision in Robinson used “lawful” as shorthand for compliance with constitutional constraints.

[13] 

The interests justifying search are present whenever an officer makes an arrest. A search enables officers to safeguard evidence, and, most critically, to ensure their safety during “the extended exposure which follows the taking of a suspect into custody and transporting him to the police station.” *1608 Robinson, supra, at 234-235, 94 S.Ct. 467. Officers issuing citations do not face the same danger, and we therefore held in Knowles v. Iowa, 525 U.S. 113, 119 S.Ct. 484, 142 L.Ed.2d 492 (1998), that they do not have the same authority to search. We cannot agree with the Virginia Supreme Court that Knowles controls here. The state officers arrested Moore, and therefore faced the risks that are “an adequate basis for treating all custodial arrests alike for purposes of search justification.” Robinson, supra, at 235, 94 S.Ct. 467.
[14] 

The Virginia Supreme Court may have concluded that Knowles required the exclusion of evidence seized from Moore because, under state law, the officers who arrested Moore should have issued him a citation instead. This argument might have force if the Constitution forbade Moore's arrest, because we have sometimes excluded evidence obtained through unconstitutional methods in order to deter constitutional violations. See Wong Sun v. United States, 371 U.S. 471, 484-485, 488, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). But the arrest rules that the officers violated were those of state law alone, and as we have just concluded, it is not the province of the Fourth Amendment to enforce state law. That Amendment does not require the exclusion of evidence obtained from a constitutionally permissible arrest.

* * *
[15] 

We reaffirm against a novel challenge what we have signaled for more than half a century. When officers have probable cause to believe that a person has committed a crime in their presence, the Fourth Amendment permits them to make an arrest, and to search the suspect in order to safeguard evidence and ensure their own safety. The judgment of the Supreme Court of Virginia is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

It is so ordered.


Justice GINSBURG, concurring in the judgment.

I find in the historical record more support for Moore's position than the Court does, ante, at 1602 - 1604.FN1 Further, our decision in United States v. Di Re, 332 U.S. 581, 587-590, 68 S.Ct. 222, 92 L.Ed. 210 (1948), requiring suppression of evidence gained in a search incident to an unlawful arrest, seems to me pinned to the Fourth Amendment and not to our “supervisory power,” ante, at 1604 - 1605.FN2 And I *1609 am aware of no “long line of cases” holding that, regardless of state law, probable cause renders every warrantless arrest for crimes committed in the presence of an arresting officer “constitutionally reasonable,” ante, at 1604.FN3
FN1. Under the common law prevailing at the end of the 19th century, it appears that arrests for minor misdemeanors, typically involving no breach of the peace, depended on statutory authorization. See Wilgus, Arrest Without a Warrant, 22 Mich. L.Rev. 541, 674 (1924) (“Neither [an officer] nor [a citizen], without statutory authority, may arrest [a defendant] for ... a misdemeanor which is not a [breach of the peace]” (emphasis added)); 9 Halsbury, Laws of England §§ 608, 611-612, 615 (1909). See also Atwater v. Lago Vista, 532 U.S. 318, 342-345, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001) (noting 19th-century decisions upholding statutes extending warrantless arrest authority to misdemeanors, other than breaches of the peace, committed in a police officer's presence); Wilgus, supra, at 551 (warrantless misdemeanor arrests “made under authority of a statute must conform strictly to its provisions; otherwise they will not be valid, and the one arresting becomes a trespasser”).Noting colonial hostility to general warrants and writs of assistance, the Court observes that “founding-era citizens were skeptical of using the rules for search and seizure set by government actors as the index of reasonableness.” Ante, at 1604. The practices resisted by the citizenry, however, served to invade the people's privacy, not to shield it.

FN2. The Court attributes Di Re's suppression ruling to our “supervisory power,” not to “a rule we derived from the Constitution.” Ante, at 1604 - 1605. Justice Jackson, author of Di Re, however, did not mention “supervisory power,” placed the decision in a Fourth Amendment context, see 332 U.S., at 585, 68 S.Ct. 222, and ended with a reminder that “our Constitution [places] obstacles in the way of a too permeating police surveillance,” id., at 595, 68 S.Ct. 222. The Di Re opinion, I recognize, is somewhat difficult to parse. Allied to Di Re's Fourth Amendment instruction, the Court announced a choice-of-law rule not derived from the Constitution: When a state officer makes a warrantless arrest for a federal crime, federal arrest law governs the legality of the arrest; but absent a federal statute in point, “the law of the state where an arrest without warrant takes place determines its validity.” Id., at 588-589, 68 S.Ct. 222.
FN3. Demonstrative of the “long line,” the Court lists Atwater, 532 U.S., at 354, 121 S.Ct. 1536, Devenpeck v. Alford, 543 U.S. 146, 152, 125 S.Ct. 588, 160 L.Ed.2d 537 (2004), Brinegar v. United States, 338 U.S. 160, 164, 170, 175-176, 69 S.Ct. 1302, 93 L.Ed. 1879 (1949), and Gerstein v. Pugh, 420 U.S. 103, 111, 95 S.Ct. 854, 43 L.Ed.2d 54 (1975). Ante, at 1604. But in all of these cases, unlike Moore's case, state law authorized the arrests. The warrantless misdemeanor arrest in Atwater was authorized by Tex. Transp. Code Ann. § 543.001 (West 1999). See 532 U.S., at 323, 121 S.Ct. 1536. The warrantless misdemeanor arrest in Devenpeck was authorized by Wash. Rev.Code Ann. § 10.31.100 (Michie 1997). In Brinegar, whether the warrantless arrest was for a misdemeanor or a felony, it was authorized by state law. See Okla. Stat., Tit. 22, § 196 (1941). Gerstein involved a challenge to the State's preliminary hearing procedures, not to the validity of a particular arrest. See 420 U.S., at 105, 95 S.Ct. 854. The record does not indicate whether the respondents' offenses were committed in the officer's presence or whether the arrests were made under warrant. See id., at 105, n. 1, 95 S.Ct. 854. But it does indicate that the crimes involved were serious felonies, see ibid., and state law authorized arrest without warrant when “[a] felony has been committed and [the officer] reasonably believes that the [apprehended] person committed it,” Fla. Stat. Ann. § 901.15(2) (West 1973).

I agree with the Court's conclusion and its reasoning, however, to this extent. In line with the Court's decision in Atwater v. Lago Vista, 532 U.S. 318, 354, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001), Virginia could have made driving on a suspended license an arrestable offense. The Commonwealth chose not to do so. Moore asks us to credit Virginia law on a police officer's arrest authority, but only in part. He emphasizes Virginia's classification of driving on a suspended license as a nonarrestable misdemeanor. Moore would have us ignore, however, the limited consequences Virginia attaches to a police officer's failure to follow the Commonwealth's summons-only instruction. For such an infraction, the officer may be disciplined and the person arrested may bring a tort suit against the officer. But Virginia law does not demand the suppression of evidence seized by an officer who arrests when he should have issued a summons.

The Fourth Amendment, today's decision holds, does not put States to an all-or-nothing choice in this regard. A State may accord protection against arrest beyond what the Fourth Amendment requires, yet restrict the remedies available when police deny to persons they apprehend the extra protection state law orders. See ante, at 1606. Because I agree that the arrest and search Moore challenges violated Virginia law, but did not violate the Fourth Amendment, I join the Court's judgment.

U.S.Va.,2008.
Virginia v. Moore
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WELDON 
v.
The STATE.

No. A08A0823.

April 25, 2008.

Background: Defendant was convicted in a bench trial in the Henry State Court, Studdard, J., of failure to operate his vehicle within a single lane, possession of an open container of alcoholic beverage in the passenger area of his vehicle, and driving under the influence of alcohol to the extent that it was less safe for him to drive. Defendant appealed.

Holding: The Court of Appeals, Blackburn, P.J., held that traffic stop of defendant was not unlawful even though officer did not see traffic violations firsthand.

Affirmed.
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BLACKBURN, Presiding Judge.

[1] 

Following a stipulated bench trial, William C. Weldon was convicted of failure to operate his vehicle within a single lane,FN1 possession of an open container of alcoholic beverage in the passenger area of his vehicle,FN2 and driving under the influence of alcohol to the extent that it was less safe for him to drive.FN3 On appeal, Weldon contends that the trial court erred in relying on the “hot pursuit” doctrine in denying his motion to suppress the evidence resulting from the traffic stop of his vehicle outside of the arresting officer's jurisdiction. For the reasons that follow, we affirm.

FN1. OCGA § 40-6-48(1).

FN2. OCGA § 40-6-253(b)(1)(B).

FN3. OCGA § 40-6-391(a)(1).

While the trial court's findings as to disputed facts in a ruling on a motion to suppress will be reviewed to determine whether the ruling was clearly erroneous, where the evidence is uncontroverted and no question regarding the credibility of witnesses is presented, the trial court's application of the law to undisputed facts is subject to de novo appellate review.
Dodds v. State.
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FN4. Dodds v. State, 288 Ga.App. 231, 232, 653 S.E.2d 828 (2007).

FN5. Vansant v. State, 264 Ga. 319, 320(1), 443 S.E.2d 474 (1994).

So viewed, the evidence from the suppression hearing showed that shortly after midnight on March 17, 2007, Sergeant Gray of the Henry County Police Department was off duty and driving home in his personal vehicle when he narrowly avoided being struck by a white van that had Bud Light stickers on it, as both vehicles merged onto the interstate. As the van continued southbound on the interstate through Henry County, Sergeant Gray followed and noticed that the van failed to stay within the far right lane in which it was traveling. At one point, Sergeant Gray observed the van weave completely out of its lane and nearly collide with a vehicle that had been abandoned on the shoulder of the interstate. Based on his suspicion that the driver of the van was intoxicated, Sergeant Gray called Sergeant Dunn, a fellow Henry County police officer who was then on duty, and reported the driver's erratic behavior as well as the van's description and current heading.

With Sergeant Dunn now in route, Sergeant Gray continued following Weldon's van as it exited the interstate and traveled down a state highway toward Spalding County. During the pursuit, Sergeant Gray continued providing Sergeant Dunn with updates as to the van's location. A few minutes later, Sergeant Dunn caught up with and passed Sergeant Gray, who by this time had lost sight of the van. However, based on Sergeant Gray's distinctive description of the van, Sergeant Dunn quickly established contact and pulled the vehicle over approximately one mile within the Spalding County limits. At Sergeant Dunn's request, Weldon, the driver, attempted to perform several field sobriety tests. Based on his inability to perform those tests satisfactorily, Weldon was arrested. Following his arrest, Weldon agreed to take the state-administered blood-alcohol test and tested over the legal limit.

Weldon was charged by accusation with failure to operate his vehicle within a single lane, possession of an open container of alcoholic beverage in the passenger area of his vehicle, driving under the influence of alcohol to the extent that it was less safe for him to *674 drive, and driving under the influence with an unlawful blood alcohol concentration.FN6 Prior to trial, Weldon filed a motion to suppress the evidence, arguing that the stop was unlawful because it occurred beyond the arresting officer's jurisdiction. After holding a hearing on the issue, in which both Sergeants Gray and Dunn were present and testified to the above facts, the trial court denied Weldon's motion on the ground that the traffic stop was the result of the officers' “hot pursuit” of Weldon and was therefore lawful despite the fact that it occurred outside of the officers' jurisdiction. At the subsequent bench trial, Weldon stipulated to the State's presentation of the facts and was found guilty on all four counts of the accusation.FN7 This appeal followed.

FN6. OCGA § 40-6-391(a)(5).

FN7. Weldon was sentenced for driving under the influence of alcohol to the extent that it was less safe for him to drive instead of the alternative charge of driving under the influence with an unlawful blood alcohol concentration.

In his sole enumeration of error, Weldon contends that the trial court erred in denying his motion to suppress the evidence resulting from the traffic stop, arguing that the stop was unlawful because it occurred outside of the arresting officer's jurisdiction. We disagree.

Pretermitting the resolution of Weldon's argument that the trial court erred in applying the “hot pursuit” exception to jurisdictional limitations in this case, we hold that a trial court's ruling on a motion to suppress that is right for any reason will be affirmed. See Fincher v. State.
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FN8. Fincher v. State, 276 Ga. 480, 481(2), 578 S.E.2d 102 (2003).

[2] 

Ordinarily, as a matter of legal policy, a peace officer has the power to make traffic stops and to arrest only in the territory of the governmental unit by which he was appointed. Margerum v. State.
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FN9. Margerum v. State, 260 Ga.App. 398, 579 S.E.2d 825 (2003).

FN10. State v. Picot, 255 Ga.App. 513, 514-515(1), 565 S.E.2d 865 (2002).

FN11. State v. Heredia, 252 Ga.App. 89, 90(1), 555 S.E.2d 91 (2001).

FN12. State v. Gehris, 242 Ga.App. 384, 386, 528 S.E.2d 300 (2000).

[3] 

Here, Sergeant Dunn pulled Weldon over after Sergeant Gray reported seeing Weldon weaving in and out of his lane several times and nearly colliding with an abandoned vehicle on the shoulder of the interstate. Given these circumstances, and the fact that Sergeant Dunn was a county police officer, he had the authority to stop Weldon regardless of whether the stop occurred in Henry County or Spalding County. See State v. Picot, supra, 255 Ga.App. at 515(1), 565 S.E.2d 865; Hastings v. State.

 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?vr=2.0&rp=%2fWelcome%2fGeorgia%2fdefault.wl&effdate=1%2f1%2f0001+12%3a00%3a00+AM&sskey=CLID_SSSA13351397&cxt=DC&utid=%7bB1B5CFFC-AAF9-4173-B701-329AAD56F37D%7d&fmqv=s&rlti=1&ss=CNT&rs=WLW8.06&eq=Welcome%2fGeorgia&rltdb=CLID_DB13351397&db=GA-CS&cnt=DOC&fn=_top&sv=Split&n=4&scxt=WL&cfid=1&rlt=CLID_QRYRLT14351397&origin=Search&mt=Georgia&service=Search&query=WELDON&method=TNC" \l "B013132015883734" FN13 The trial court denied Weldon's motion to suppress on the ground that the “hot pursuit” exception allowed the officer to stop Weldon outside of the officer's jurisdiction, which Weldon argues was error. The ruling of the trial court was right given the fact that this *675 matter involved county police officers who were otherwise authorized to arrest Weldon, rather than municipal police officers, to whom other limitations applied.

FN13. Hastings v. State, 211 Ga.App. 873, 874(1), 441 S.E.2d 83 (1994).

[4] 

Furthermore, Weldon's argument that the stop was unlawful because the actual arresting officer did not witness any traffic violations firsthand is without merit. “Reasonable suspicion need not be based on an arresting officer's knowledge alone, but may exist based on the ‘collective knowledge’ of the police when there is reliable communication between an officer supplying the information and an officer acting on that information.” Camp v. State. FN14 Indeed, “police are authorized to stop an individual based on a ‘be on the lookout’ dispatch or even a radio transmission from another officer who observed facts raising a reasonable suspicion of criminal activity or a traffic violation.” (Citation omitted.) Id.
FN14. Camp v. State, 259 Ga.App. 228, 229(1), 576 S.E.2d 610 (2003).

[5] 

Here, Sergeant Dunn pulled Weldon over based on the information supplied to him by off-duty officer Sergeant Gray, who had witnessed the traffic offenses firsthand and had provided a detailed description of Weldon's vehicle, as well as minute by minute updates as to its route. Both officers were listed on the case witness list attached to the accusation and were present at trial pursuant to OCGA § 17-4-23(a). Given these facts, the traffic stop was not unlawful. See Camp v. State, supra 259 Ga.App. at 230(1), 576 S.E.2d 610 (reasonable suspicion established where information regarding driver was provided to police by an experienced off-duty police officer). Accordingly, the trial court did not err in denying Weldon's motion to suppress.

Judgment affirmed.


MILLER and ELLINGTON, JJ., concur.
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TEAL 
v.
The STATE.

No. A08A0664.

May 12, 2008.

Background: Following a bench trial, car passenger was convicted in the Grady Superior Court, Porter, J., of possession of cocaine and marijuana with the intent to distribute. Passenger appealed.

Holding: The Court of Appeals, Miller, J., held that police officer lacked reasonable basis for Terry pat-down of passenger after another officer had stopped car to serve warrant on driver.

Reversed.
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MILLER, Judge.

*1 [1] 

Following a bench trial, Octavian Teal was convicted of possession of cocaine with the intent to distribute and possession of marijuana with the intent to distribute. OCGA § 16-13-30. Teal claims that the trial court erred in denying his motion to suppress evidence seized during an allegedly unlawful search. We agree and reverse.
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An appellate court reviewing a trial court's order concerning a motion to suppress evidence must construe the evidence most favorably to the upholding of the trial court's findings and judgment. Tate v. State, 264 Ga. 53, 54(1), 440 S.E.2d 646 (1994). Where, as here, the evidence is uncontroverted and no question regarding the credibility of witnesses is presented, the trial court's application of the law to undisputed facts is subject to de novo review. Vansant v. State, 264 Ga. 319, 320(1), 443 S.E.2d 474 (1994).

So viewed, the record shows that police officers stopped a car in which Teal was a passenger so that they could serve an active warrant on the driver. While one of the officers served the warrant on the driver, the other officer asked Teal to exit the vehicle and turn around so he could conduct a Terry pat-down search. See Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). When the officer felt “little baggies” in one of Teal's pockets, Teal attempted to get away from the officer. After Teal was arrested, a search of his pockets produced baggies containing a total of 4.24 grams of crack cocaine and 17.5 grams of marijuana.

At the hearing on the motion to suppress, the officer who conducted the pat-down testified that he performed the same “as a matter of safety,” but he also admitted that it was his general practice to automatically pat down any person he asked to exit a car. The officer agreed that he had no reason to believe that Teal was armed, but testified that he “was just checking to make sure.”

[4] 

On a motion to suppress, the burden of proving the search was lawful is on the State. OCGA § 17-5-30. See State v. Slaughter, 252 Ga. 435, 438, 315 S.E.2d 865 (1984). Here, the State had to show that “a reasonably prudent man in the circumstances [of the officer] would be warranted in the belief that his safety or that of others was in danger. Terry[, supra at] 27, 88 S.Ct. 1868....” (Citation omitted.) Milby v. State, 256 Ga.App. 429, 430, 569 S.E.2d 256 (2002).

In Edgell v. State, 253 Ga.App. 775, 778, 560 S.E.2d 532 (2002), this Court was presented with a similar case in which an officer testified that a Terry pat-down was conducted for safety reasons, while also acknowledging that he had no suspicion that the defendant was armed or a threat to his personal safety. As we held in Edgell,
The safety of officers is of extreme importance to this Court. Nonetheless, our constitution requires an officer to provide evidence to show that an act alleged to be performed for his safety [or the safety of others] was actually performed for that purpose in conformance with the requisite standards of Terry. Without appropriate evidence that the officer had a reasonable basis for concluding that [Teal] was armed or was otherwise a threat to his personal safety, the [ Terry pat-down was] unconstitutional. Because the evidence in this case does not show that [the officer] had a reasonable basis for concluding that [Teal] was armed or dangerous prior to performing his automatic and habitual pat-down, the pat-down was constitutionally improper....


*2 Id. (Citation and punctuation omitted.)

Given that the discovery of the crack cocaine and marijuana immediately followed and were in response to the unconstitutional search, the production of the drugs was tainted, and they should have been suppressed. Wilson v. State, 272 Ga.App. 291, 293, 612 S.E.2d 311 (2005).

Judgment reversed.


BLACKBURN, P.J., and ELLINGTON, J., concur.
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ADAMS, Judge.

*62 The appellee, Wesley Brian Stanfield, was indicted for the offenses of rape, false imprisonment and child molestation.FN1 At the time the offenses allegedly occurred, Stanfield was employed as a deputy *63 by the Sumter County Sheriff's Department. Prior to trial, Stanfield moved to suppress his statements made to an agent of the Georgia Bureau of Investigation on the basis that the statements were involuntarily made because he feared losing his law enforcement job and he was coerced by the law enforcement officer who obtained the statement. The trial court granted Stanfield's motion, and the State filed this appeal pursuant to OCGA § 5-7-1.

FN1. The false imprisonment and child molestation charges were subsequently dismissed based on the running of the applicable statutes of limitation.

[1] 

1. At the outset we address the State's right to bring this appeal. Stanfield has moved to dismiss the State's appeal, asserting that the exclusion of a defendant's statement on voluntariness grounds is not within the scope of OCGA § 5-7-1(a)(4).FN2 We disagree. “Even under a strict construction of OCGA § 5-7-1(a)(4), the State has a direct right of appeal where the trial court grants a pre-trial motion to exclude evidence on the ground that it was obtained illegally.” (Citation omitted.) Anderson v. State, 267 Ga. 116, 117(1), 475 S.E.2d 629 (1996). An appeal involving the exclusion of a statement on voluntariness grounds is no exception to this rule. See, e.g., State v. Morrell, 281 Ga. 152(2), 635 S.E.2d 716 (2006).

FN2. That section provides:An appeal may be taken by and on behalf of the State of Georgia from the superior courts, state courts, City Court of Atlanta, and juvenile courts and such other courts from which a direct appeal is authorized to the Court of Appeals of Georgia and the Supreme Court of Georgia in criminal cases and adjudication of delinquency cases in the following instances: ... (4) From an order, decision, or judgment suppressing or excluding evidence illegally seized or excluding the results of any test for alcohol or drugs in the case of motions made and ruled upon prior to the impaneling of a jury or the defendant being put in jeopardy, whichever occurs first.

[2] 

2. “In reviewing a trial court's determination regarding whether a statement is voluntary, we defer to the trial court's findings of fact unless clearly erroneous, but we review de novo the trial court's application of the law to [the] undisputed facts.” State v. Aiken, 282 Ga. 132, 136(2), n. 21, 646 S.E.2d 222 (2007). Applying the “totality of the circumstances” test recently adopted by our Supreme Court in Aiken for determining whether the statements that a public employee makes during an investigation into his activities are voluntary, we hold that the trial court properly excluded Stanfield's statement. See Garrity v. New Jersey, 385 U.S. 493, 87 S.Ct. 616, 17 L.Ed.2d 562 (1967).

In applying that test,

[f]actors that a court may consider include ... whether the State actor made an overt threat to the defendant of the loss of his job if he did not speak with investigators or whether a statute, rule, or ordinance of which the defendant was aware provided that the defendant would lose his job for failing to answer questions. If no express threat is present, the court *64 may examine whether the defendant subjectively believed that he could lose his job for failing to cooperate and whether, if so, that belief was reasonable given the State action involved. In determining whether the defendant's belief was objectively reasonable, the court may examine whether the defendant was aware of any statutes, ordinances, manuals, or policies that required cooperation and provided generally, without specifying a penalty, that an employee could be subject to discipline for failing to cooperate. The court may also consider whether the investigator implicitly communicated any threat of dismissal either in **839 written or oral form; whether, before the interrogation began, the defendant was told he was free to leave at any time; and whether the defendant was told he had the right to have a lawyer present. A trial court, of course, is free to consider any other factor that it determines is relevant to the determination of voluntariness.


(Footnotes omitted.) State v. Aiken, 282 Ga. at 135-136(2), 646 S.E.2d 222.

The trial court in this case found that Stanfield had a subjective belief that he would be terminated if he did not cooperate with the GBI agent conducting the investigation. The court found that Sheriff Pete Smith confirmed that his policies and procedures required Stanfield to cooperate with the investigation and that he would be terminated if he did not give the statements as requested. Thus, the trial court concluded that Stanfield's subjective belief that he would be terminated was objectively reasonable in light of the state's action in implementing the policies and requiring his cooperation. The State concedes that Stanfield had a subjective belief that he would be fired if he did not cooperate, but argues that his belief was not objectively reasonable. The facts support the trial court's decision.

The policies referred to by the trial court were embodied in a policies and procedures manual promulgated by Sheriff Smith when he took office in January 2005. The manual was distributed to all deputies, including Stanfield. Rule of Conduct 32 in the manual, which on its face applies to internal not external investigations, provided: “Employees are to cooperate with all internal investigations in accordance with the provisions outlined in the Internal Investigations policy. Failure to cooperate with any internal investigation will result in immediate termination.”

Sheriff Smith testified that Rule 32 could, and as a “general rule” did, apply to investigations other than internal investigations. Sheriff Smith also testified that it was accurate to characterize the investigation against Stanfield as both an external investigation in terms of whether he committed a crime and an internal investigation in the sense that it alleged misconduct on the part of a deputy. And *65 Smith said that if Stanfield had refused to cooperate, he could have been immediately terminated in accordance with the policy and procedures set forth in the manual. The investigating GBI agent also testified that he was aware that the sheriff department's policies and procedures required Stanfield to cooperate with the investigation or face termination.

Stanfield testified that he was on duty when the dispatcher notified him to contact the GBI office because one of their agents wanted to speak with him. Stanfield testified the agent told him he wanted to meet with him that afternoon but would not tell him what he wanted to speak to him about. Stanfield testified that he realized he was the subject of a criminal investigation once the questioning began, and at that point he believed that he could be terminated under the policies and procedures manual if he refused to answer the agent's questions. Stanfield testified that the manual had been given to him when Sheriff Smith took office and that he had read the manual at that time. According to Stanfield, the sheriff did not speak to him before he made his statements to the investigating agent, but he knew what was in the policies and procedures manual and believed he would be terminated if he had refused to answer the agent's questions or had invoked his right to counsel.

The State, however, points to the following circumstances in support of its argument that Stanfield's belief that he would be terminated was not objectively reasonable: Stanfield was not told before he was interviewed that he would be fired if he did not give a statement; he was not reminded of the policy stated in the manual before or during the interview; he was not ordered by anyone at the sheriff's department to go to the interview; no one at the sheriff's department spoke to him about the investigation prior to the interview; and the agent told him before each interview that he did not have to stay, that he did not have to speak with the agent and that he was free to leave and go about his business anytime he wanted. The State also points to the fact that Stanfield believed he was being questioned as part of a criminal **840 investigation, not an internal affairs investigation.

As the State concedes, Stanfield clearly had a subjective belief that he would be terminated according to the policy if he did not answer the investigator's questions. Even though that policy on its face did not apply to criminal investigations, we conclude, considering the totality of the circumstances, that Stanfield's belief was objectively reasonable. Although the investigating agent told Stanfield he did not have to talk to him and was free to leave, the record shows that the investigating agent believed there was a departmental policy that required Stanfield to cooperate with him. Moreover, the sheriff who promulgated that policy testified that it was generally *66 applicable to all investigations and that Stanfield could have faced termination pursuant to the policy if he did not answer the agent's question. Thus, both the agent who questioned Stanfield and Stanfield's boss believed that the policy required Stanfield to answer the agent's questions. That Stanfield would interpret the policy in a like manner is objectively reasonable under these circumstances. Accordingly, we find that the trial court correctly ruled that Stanfield's statements were coerced and that the State, therefore, could not use those statements at trial.

Judgment affirmed.
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